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Principle of Reasonable Accommodation in Relation to Article 11 of
the Constitution of Georgia

Marina Kobakhidze

Caucasus University Doctoral Program in Law

Introduction

In 2017, amendments were made to the Constitution of Georgia. Under the amendments, Article
11, which deals with the right to equality, was added to the norm, according to which the state creates
special conditions for the realization of the rights and interests of persons with disabilities. In this re-
cord, it is unclear what the state means by “special conditions.” In addition, it contradicts the 2006 UN
Convention on the Rights of Persons with Disabilities (CRPD), which was ratified by Georgia in 2013.

The CRPD introduces the term the principle of reasonable accommodation, the main purpose of
which is to take specific measures based on each specific, individual need to ensure equality. There-
fore, the term “special conditions” contradicts both the essence of equality and the principle of rea-
sonable accommodation.

In this paper, the principle of reasonable accommodation and its relation to the essence of equality
will be discussed. Also, the principle of reasonable accommodation in relation to Article 11, Paragraph
4 of the Constitution of Georgia will be analyzed.

Relation of the Principle of Reasonable Accommodation to the Right to Equality

Equality is a fundamental human value. Equality does not simply mean equality, but it is based on
the principle that man is free at birth and equal in the enjoyment of the rights and freedoms granted
to him.

Article 11 of the Constitution of Georgia recognizes the principle of equality before human rights
and freedoms. All persons are equal before the law. Any discrimination on the grounds of race, color,
sex, national origin, ethnicity, language, religion, political or other views, social affiliation, property or
titular status, place of residence, or on any other grounds shall be prohibited. This article of the Consti-
tution of Georgia establishes the right of everyone to equal treatment'. This norm of the Constitution
has a wide and multifaceted meaning. However, the basic principle of Article 11 is to guarantee a level
playing field for human rights.

When there is unjustified discrimination against a person, we face discrimination. However, equal-
ity does not always mean equal treatment of all human beings. To ensure the right to equality, the state
obligation not to treat persons living in different environments equally. Contrary to all that the realiza-
tion of all the right to equality, the state should treat persons in small minorities differently. Moreover,
having clarified this principle, it can be said that the state must take into account the individual need
of human beings to ensure human rights in order not to violate their right to equality.?

As already mentioned, Georgia ratified the CRPD in 2013. Thus undertaking to protect the rights
of persons with disabilities in accordance with the standard established by the Convention. The Con-
vention is the first comprehensive human rights treaty in the 21st century in this area. The role of
CRPD is crucial, as its content completely changes the existing approaches and visions of people with
disabilities. It replaces the deep-rooted medical model with the socio-cultural model.?

! Human Rights and the Practice of Legal Proceedings of the Constitutional Court of Georgia”, Constitutional Court of Georgia,
Georg1an Young Lawyers Association, Public Defender of Georgia, Thbilisi, 2013.
Dzamashvili B. - “Measures to be taken by the state to effectively combat discrimination’, Law Magazine, # 1, Ivane Javakhish-
vili Tbilisi State University, 2016.
’ Center for Social Justice - UN Convention on the Rights of Persons with Disabilities and the Mechanisms for its Implementa-
tion, November 2013.
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The Convention introduces the principle of reasonable accommodation as set out in Article 2 of the
CRPD, according to which: necessary and appropriate modifications and adjustments not imposing a
disproportionate or undue burden, where needed in a particular case, to ensure to persons with dis-
abilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental
freedoms And ensures the realization of the fundamental values of equal rights and freedoms for
persons with disabilities.

Denial of reasonable accommodation for people with disabilities is one kind of discrimination on
the ground of disability covered by the CRPD. The definition and test for such discrimination does not
coincide with other forms of discrimination.*

The reasonable accommodation obligation in the CRPD forms an integral part of the social model
and the human rights-based model of disability. Unlike direct discrimination provisions, which re-
quire identical treatment or formal equal treatment, the reasonable accommodation duty requires
different treatment for people whose circumstances are different.’

A Reasonable accommodation is an essential part of the immediate obligation not to discriminate
in the context of disability, which is an ex nunc obligation. As an ex nunc obligation, reasonable ac-
commodation must be provided from the moment a person with a disability requests access to inac-
cessible situations or the environment, or wishes to exercise his or her rights.®

The “reasonableness formula” includes the following principles: a) is used directly / without pre-
conditions; B) has an individual character; C) acts upon the request of a person with disabilities (ex
nunc obligation).

A positive action (or a positive action) must be clearly distinguished from the obligation of reason-
able adjustment. The essential difference between positive action and a reasonable fit is that reasonable
remedies are made explicitly binding in Articles 2 and 5 (3) of the CRPD, while positive action is sim-
ply permissible but not mandatory. Thus, failure to take positive action at the domestic level does not
constitute discrimination, unlike non-compliance with a reasonable compliance obligation.” Another
feature of reasonable adaptation that distinguishes it from positive action lies in its individual charac-
ter, while positive action is characterized by a group dimension.?

The obligation to ensure adaptation “has the advantage that it is specifically adapted to meet the
needs of a person with a disability and therefore avoids (for example) controversial aspects of positive
action, often based on stereotypes and generalized views about marginalized groups.’

On July 14, 2020, the Parliament of Georgia adopted the Law on the Rights of Persons with Disabil-
ities. Georgian law, based on the CRPD, recognizes reasonable accommodation as one of the mecha-
nisms to exclude discrimination against persons with disabilities.

Based on this law, amendments were made to the Law on the Elimination of All Forms of Discrim-
ination. Where, refusal to reasonably accommodation was defined as one form of discrimination.

Conclusion

As already mentioned, the principle of reasonable accommodation is aimed at each individual,
according to their needs and, whose main goal is to ensure a level playing field and environment for
people with disabilities.

It should also be noted that positive discrimination or action is different from “special conditions”.
Equality in itself denies the term “special” Whereas the steps taken and actions taken by the state to

4 A. Broderick, Reasonable Adaptation to the UN Convention on the Rights of Persons with Disabilities: The Reality of Georgia
Page 15.

> Ibid,, P. 16.

¢ Committee on the Rights of Persons with Disabilities, General Comment Ne6 (2018) on Equality and Non-Discrimination.

7 Ibid., P. 37.

8 D. Ferry et al. Lawson, Reasonable Adaptation of Persons with Disabilities in Employment: Legal Analysis of the Situation in

EU Member States, Iceland, Liechtenstein and Norway (European Commission, 2016), p. 48.

o Broderick, the long and difficult road to equality and inclusion for people with disabilities. UN Convention on the Rights of
Persons with Disabilities (Intersentia Publishing House, 2015), p. 156. To ensure equality in ensuring equality on the weakness of a rea-
sonable legal instrument, cf. Ibid., P. 156-157; See also S. Deisa et al. Brodsky, The Commitment to Adaptation: Who Benefits? (1996),
75 Canadian Bar Review 433.
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equalize the rights of persons with disabilities in order to ensure equal conditions for persons with
substantially unequal conditions cannot be regarded as “special conditions”. Accordingly, this entry
in the Constitution is in conflict with the CRPD. In particular, even with the principle of reasonable
accommodation.
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3933900l bsgmosdmmnbm 49bnz9mbndg§ob omgdmmsbBa

33LEMYH

bagomamggmmlb 3mbbGoG o 36l dscmgbo doemals ddmby oMoamo ©m3396@0n, MHmIgemaon
Im3999m ©qdnmgdgddg ©339698mmns badstmmgdMmago 9@ gdn, 3sm dmEnl sEsbEBbrmgsbms
396mb3gdemmds, magal dbMog, o3 93060L36gmals dsdmdFsggdgem bm@ds-3Mnbsnds  dnhbgemos
3@3LANBEmM3ab0l Loy 3gmgbm 0b@gFMgLgdal d3GnmMmo@g@&memmdol 3M0b(3030, HMIgma(s sG0l sGSL-
rmeBemmazobos dommnmabagmmadol  xgHm360 3obbmEM(309mgdol gBmagstn gsds3mb@mmegdgmo
5 33M3b@0. 65dMMals Bnbsbos sMBLEMMBEMZo6aL Lavyzgmgbm abGgMglbgdol dMmammod g8 mmmdals
3606(3030L Logdommggemmmb 3mbLbEn@ 30980 0bzmM3mMnfgdal momdsdg dbggmmdal 3g(360g6memn
5 3M3J@n3mmo asbznmamagds, Mobmgobs gsdmygbadamo 0dbgds 33tma30Lb mmgozmEo sbsemndals
dgomE0, 350sMgd0m-badsMmmygdngn dgomeon. 653Mm3dn gosbasmobgdmmos, oxy  Mmam bogds
bm@3ob 3mBLENE (3050 0bzmMM3mMNfgds, as3m339m0r0s sMLEMMBmmMasboms 3Mabzndms 3Mnb-
(3030L 56bo s gobboemmos  LsgMmsdmEMabm asdmzormgds, Momsy aobd@gozgdamos bamzgogbm
0b&gMgLbol 3MomEMn@ g mmdal 3G0b(3030L  3MBLEOE (30590 3obgMol 360d3b6gmmdals s¢y(30mgdemm-
3o, o3 0gbgds  dogdzme NBmgdgdal @s(330L doeamo bBebosMBgdol gsbzomamgdal BMbwsdgbEo.

Abstract

The Constitution of Georgia is a legal document with the highest force, in which legal acts, includ-
ing juvenile legislation, are based on the given provisions. The aim of the paper is the scientific and
practical development of the discussion on the incorporation of the principle of priority of the best
interests of the juvenile in the Constitution of Georgia, for which the method of logical analysis of
research, comparative-legal method will be used. The paper analyzes how the norm is incorporated
into the Constitution, highlights the essence of the principle of juvenile delinquency and discusses in-
ternational experience, thus reinforcing the importance of enshrining the principle of best interests in
the Constitution, which will lay the foundation for the development of high standards of child rights.

dqbsgsman

bodommggmmlb 3mbb@n@mos ©gdmzMmagonmo s badstmmgdmaga Lobgmadbogmb dgddbobs o
B9964(30mboMgdol Iyt LadsMmnmgdMog Laggmdzgmb 59smndgdl. 3mbLEEGM300L doMomswo 3G0b-
(303980bs @ MoMgdmmadgdal  LEmMs©  gosdMmgdsl  mnwgbo 360d36gmmds  odslb  3mbLEn-

&mEoob M30Msdgbo  80Bbab - bgmobygrmgdol mg0mdgdbrnwmgol  Fobombgzem.!  ©g8m MHsGomm
bobgm3Bogmdo BommmBbogmemgdal 80bsbos MBmgdMagn BgbMngal ©odysgds s 36383039357,

o3 0bygds 306mb3ademmdam, 30M39mgba 3o Mdsmmgbo 306mbom - 3mbLEndm00m ©s d93mga
Lo 3obmbAgdemm BmEMBgdals 3Mad@ogedo asmEbemgdom.  dbndzbgmmgsbgbos,  Mm3  306mb3wg-
demmdad gobbabemaz®mmb bbgomsbbgs G030l ¢ggmadsdmbomadals aobbm(30gmgdol bLabemgmgdo, Mycm

3Mb3Mg&mmoe 30, 3mbbGoG (3098 Mbos NDENL3gmymb doMomawn LGEYIENMS ©s aYMawoma

1 ©93g@Madgoma,  o. s bbggdo, 2013, bLajommgmmb 3mbbEn@onlb 3m8gbGema, magn 3gmMy, Lagdstmggmmlb
dmgomadgmds. 80830060l domamsmo Mgmgdebo @s Mmag0bRmgdsbo. mdomaba: d3L 3g@&0d0, a3- 5.
335b039, a., 2016. dofomsn 3Mabindgda LogmbbGodmsom MBmgdabs, JoGormma 3mbLbEG0dmnmbamabdnls
JEmBoggdo. mdomobo: Dgosw 3mMdadol godmd(3gdemmds, ag. 211.
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LadsmmgdfMngo doGombgbfngal Jombggzolb gbs, MHmdmal asmgdgi 396 dgagds ©gdmzMsdnmema
s badsMmomgdmngo babgmBbagm.* LadsFmommgdfngn 3606303980 M0l Dmaswa babnsmolb dofamswan
RoBm bmM8gdn, MmMAmgd by v398mos Ladsmmmgdmogn LobEgds.> bamzgogbm 068 Mabal 3G0b-
(3030L 3mbLGoG (30590 oMbgdmds 360dgbgmmgabas, gbss gmagstn babdbmda, Momsi Yyzgms ©nb-
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30D5639bmbormmds.t 3mBLE NG (30580 bamzgmgbm 0b@gMgbgdals 0b3mMM3MEMMgds 60dbagl bs3obmb-
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37680

LogobmbIgdemm 54@&gdab 0gMomjosdn bagdstmggmmlb 3mbLb@ndms0s Mdsmmgbo anMawogeo do-
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00050 3606303980, 30Mm36930L  LodsMmmgdMngn dpamdstgmds, Labgmdbogm ddstmggmmdal
BmM3s, babgmIbogm mmgsbmms bobGgds, dsmn FmEMToMgdob ©s GMbombamgdals Egbn.g

®06539000m39 ©9Im 3@ nmmo dbmgeombomgol 3mbLbGa& s FYbEsdgbEMa LadsGomemg-
3603-3mn@ngnmo bgbgdol gommdmoaomdss, Mmdgmo(s: 1) LogomeEgdygmms ygzgmsbomgol bLobgmad-
Boggmdn; 2) asbbadbmamagh bgmabmgmadal 06LENENE930L LEGNIENMsLs s BMb]z0mbacgdsl,
5530560L RmMgdgdL, BbEsdgbGnm Ladstmmmagdmag 3G0b(3039dL; 3) 983096905 Gotomm babmgos-
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3OLL... 3mBLEGGME00L NDgbsgbmdal gomsb@amgds Labomsbemme 360d36gmmgsbas ©gdm 3Ms-
Gomeao bodgsmmb yggmes bsMdmdsaqbmobsmgal s, Mo mdds brs, oM badstmggmms o3 db-

3 5330560L RBmgdgdabs ©d 31dsboGstrmmoa LadsMmomal FMemm gomgbdgmanl 0bLENGNEG ©d Lodstommal ab-
&9M65(30mbomnba300L 3sog0lb abbGoGMEG0, 2012, 3o6mbal qdgbogbmds.  3ssgs, a3. 15. [068gMbgEoe] bgmBabebgomdos:
<https://rwi.lu.se/app/uploads/2015/07/ruleoflaw-georgian.pdf> [63m3olb momoma 12 3s68n 2022].

4 bogoBoggmmb bsmbLE NG MM Lobsdsmmmb 2007 Brmab 26 09393360l assbyzg@nmgds (bagdg N1/3/407).

5 Daci, J., 2010. Legal Principles, Legal Values and Legal Norms: are they the same or different? , Academicus - International
Scientific Journal, (2), p. 115. [068gM6g@&0] bgmBabsbgomdos:  <https://econpapers.repec.org/article/etcjournl/y 3a2010_3ai_3a2
3ap_3al09-115.htm> [630m80b motnma 12 3oGG0 2022].

6 Unicef, 2008. Handbook on legislative reform: realizing children’s rights. New York: United Nations Childrenés Fund,
3.153.  [06@gMbgdn]  bgmBabsbzomdos:<https://www.un.org/ruleoflaw/files/Handbook%200n%20Legislative%20Reform.pdf>
[6300m8al mofomn 12 3om@n 2022].

7 Haugli, T. And Nylund, A., 2019. Children’s Constitutional Rights in the Nordic Countries. Norway: Brill. p.151. [0b@&gf6g-
0] bgemobobgomans: <https:/brill.com/view/book/edcoll/9789004382817/BP000026.xml> [63c0m30b ovstocmn 12 8s6@o 2022].

qbmo 7, Lagomggmmb mEmaebama 306mbo bmMdsGoymma 5d@&gdalb dgbobgd. [06@gMbg@n] bymBabobgomdas:
<https://matsne.gov.ge/ka/document/view/90052?publication=34> [b3m30lb cstnma 12 do6Go 2022].

9 3ob0sbo, a., 2008. Ls3mMbLEBOGNEM FMBBHMEOL 0BLENG MG s Fabo FUbJombaMgdal  3GMdrgdgda Lads-
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10  Bulmer, E., 2017. What is a Constitution? Principles and Concepts, International IDEA Constitution-Building Primer. Swe-
den: International IDEA, p. 1. [068g®bg@0n] bgmB8absbgomdas: <https://www.idea.int/sites/default/files/publications/what-is-a-con-
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3.  bLayggogbm abGggbgdal 3MamMoGg@nemdab 3606(3030L  3MBLEGnG (30530
35690l 30556396mbagmmds

3.1, Layzgomgbm abGaMgbgdab 3MomMoG @ memmdal 3606(3030b 3MB(39%3(309 LagFHM3dmAHabm m39-
376@7930L 3bsbds

,,05393900L 3MBLEBOGYEPMO YBRIEgda G 3Gl LogmMbLymEGsznm baboscmal, abobo bagsmeagd-
aemE sebsbEmmadgmo (36969605 0dal dgbobgd, oy Mmame Mbws dmgd(3bgb  ds3d398L  domnmasb
399bgdemmdadn  8yman mobsBrgdmdol domgda®.??

Ly @M IgnMme 393300 0 gMHMNIsbgob, bomdmmoagbgmoas Jg996al sbama 3mbLGndmsanl
3991353980 5530560L MBmgdgdal LogMcmsdmmobm nbbBHmdq6@ 98Dy Jomnmgdol asmgdy.?  do38-

96m3bmmo s LagHmsdmmabm 396mb3gdmmds

30b gmadoms 3mb3gb30s  03gbsw 360d3bgmmasbo M 3MdgbGns, M3 ngo ,,65b0mos*  goEm-
360350 3mbLE0GM(E00bs 0mzgbsrma oMb ooal gsbbadmgmal beggMmmadn.? dogdzab M@mgdsms
3308 9&0b Mg3m3gbessonm, 53d30L Lamzgomgbm 068 gMgbgdol M3aMggmgbo asmgamabbobgdobsooc-
30b 0go 0b3MG3MEG0Mgdnmo Mbos 0469l 39bMbIgdemmdadn, Moms d53wam3d gBgd@&mMsr dmbrgl
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3M0b gBma 3560 3oMdbGmEMn 0dabs, GmI dabo 306mb3gdmmdabs s 3Msg@nzada asbbmMsngmgds
®9OM3650 3mbegds.? 353930 MRmgdosms 3m3o@g@nb Mg3m3gbrs300lb mebsbdaw, LobgmdBbogmadl
dogzom Mg3m3dgbs(30s  3obmb3gdmmdsdn 653330l Lagzgmgbm 068 gMglgdol 0bgmm3mmamgdsl-
096 (©5393306098000.7 2596005693 MmMsbods300L 353d30L M@mgdsms 3MBndgBo  ds3d3m
MRmgdgdal 3mbzabz00b domagdal 393wga dg@nmMo 3mdomdl  3mbzgb308dn dm(39dyma bsznmb-
900b BO™ Jg@om aosbsmndgdabs s J3gybgdabomgal Mg3mdgbos30gdol dgdmdaggdabomgalb. ngo
dmbmegdl dmbsbomg LabgmdBogmgdl asbsbmmzogmmb yggmes  dgbodsedobo bs3zebmbdwgdemm,
5©30bobGMoogmo s bbgs dmBgdn 353330l Pmadoms 3Mbggb(30000 sosMgdmmn Bmadgdals
606bobm6603Q36Qon.28 Lobgmdbogml  smgdgmon  543L gomegdymgds 0dobs, Mm3  dogdzgdal
NBRmgdgdo Mgomumem o(335L; 93 gbadg BbsdgbGMos ndol N BGNb3gmymazs, MM gemgby-
™m0 39bmbdgdemmds LEMmow Jgqbodsedgdmogl  853330L  NBgdgdol 3mMb3ab300L, Mo donmba-
35 3Mb39b(300L 3M0b(3039d0bs S ©YdMmgdgdal gMmgbym 306mb3gdemmdada nbgmm3mmamgdoms
5 d98amd Lomsbsme smbMmgdom.?  smamgdgmos 3mbLE NG (0N Bmbogl 5333980l
MRmgdgdal 3oBgMs, 30650006 ,,939mob” Mgmgds FoFMmamns ammobbdmdl do3d398Ls(3, 3oaMs3d dom
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60d6s3L dob 3Mod@n3odo gsedsmomm gmbzombomgdsl, dogMmsd gbss Babgswmswadmmo Bodoxo, M

22 Sloth-Nielsen, J. and Kruuse, H., 2013. A Maturing Manifesto: The Constitutionalisation

of Children’s Rights in South African, Jurisprudence 2007-2012, International joumal of Children’s Rights 21, p.676. [0b68g6-
69@0] bgmBabobgomdos: <https://www.academia.edu/31558639/A_Maturing_Manifesto_The_Constitutionalisation_of Childrens_
Rights_in_South_African> [b30m30lb motomn 12 oo 2022].
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<https://rwi.lu.se/app/uploads/2015/07/ruleoflaw-georgian.pdf> [63m3olb mofoma 12 3o 2022].

24 Article 78, Venezuela (Bolivarian Republic of)’s Constitution of 1999 with Amendments through 2009. [068qmbg@0n] bg-
m30bobgomdos:  <https://www.constituteproject.org/constitution/Venezuela_2009.pdf?lang=en> [630m380b omofowo 12 3s6§n
2022].

25  UNICEF, 2007. Implementation handbook for the convention on the rights of the child, Switzerland: United nations publica-
tions, p. 40. [068gMbg@0] bymBobobgomdos: <https://www.unicef.org/media/96496/file/Implementation%20Handbook%20for%20
the%20Convention%200n%20the%20Rights%200f%20the%20Child.pdf> [630m80l mstnma 12 Bsm@o 2022].

26 Unicef, 2008. Handbook on legislative reform: realizing children’s rights. New York: United Nations Childrenés Fund,
p.153.  [06@gMbg@n]  bgmBobobzmdns:<https://www.un.org/ruleoflaw/files/Handbook%200n%20Legislative%20Reform.pdf>
[6300m30b mofnma 12 ot 2022].

27  para. 10, 31, Committee on the Rights of the Child, Concluding Observations: Liberia , UN.Doc. CRC/C/15/Add.236 (4
June 2004). [068gmbg@n] bgmBobobgomdos:<https://www.refworld.org/docid/42d28f214.htm] > [B3c0m3ol mefocmn 12 3560
2022].

28  Article 4, General comment No. 5 (2003), General measures of implementation of the Convention on the Rights of the Child
(arts. 4, 42 and 44, para. 6). [0689Mbg@0] bgmdababzomadns:<https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6Qk-
G1d%2FPPRiCAghKb7yhsiQql8gX5Zxh0cQqSRzx6Zd2%2FQRsDnCTcaruSeZhPr2vUevjbn6t6GSiltheVp%2BjSHTLU2Ub%2F -
PZZtQWnO0jEXFVnWuhiBbqgAj0dWBoFGbKO0c>  [63c0m3nb mamomn 12 8st@n 2022].

29  ogsg.

30 Odri3 3the protection of children’s rights: International standards and domestic constitutions, , adopted by the
Venice Commission, at its 98th Plenary Session (Venice, 21-22 March 2014), p.6. [068gMbg&0] bgm3ababzomBas:
<https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)005-&> [6300m30b oo 12 3s6@o0 2022].
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dodsmoggemns 3533300 gBmadoms 3mBo@gB ol Mg3m3gbos(30gd0l LEMME 396MbB3Egdmmdsada goom-
35mabbnbgd0l3g6.2"  3mBLE NG 30530 dogdgos MBmadgdol aob(3om3g3980L  Fabobo gob3nMmmdgda-
m0s 0300y, O3 gmgnboMegds s Jg@oe godmogzgmgds  s3d3ms Bmadgdal asbznmemgdabs
5 (3306 Lygombgdo, 350436980 dg@ow abzgbomo Ladmemgdgdo NBgdgdob ©s(330L 3Moboo,
mdmolb Jodaboz 653d30L 3gmnm@mgmdal bONMB39mymezs 0d536o;32 Bmgseo s L3gosmyMa
bobnsmnl ©gdMmgdgdlL dmmal Mbs 3MLYdMdEIL NENNgMMNESIM 0 dMmads ©d gobyymezmmds,
mamO(3 9OH03sbgomnl d93s3Lgdgmn s gMM3sbgonl dbsmmaddgmn Jobssmbolb dsGomgdgmo bsznmb-
9%0. GmEgbs ©gdmmads 3mbiMg@nm Lygmmdo BMbwsdgbdmn  360dzbgmmdals do@sMgdgmns,
sbgon BmEds  0bzmEM3mEMnmgdmmo brs 0gbgl 306mb3gdmmdsda. Labgmdbogmd mbrs ndGMEmML
03a35M0 dobssMbol Bo@eMgdgmn bm@mdgdal  306mB3ademmdsdn 0b3zmm3mmnmgdady, Momsi — sms-
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MmO (309mgdsb gqabymb bgmo s 5.8.%  853d30L ggmgdocms 3mbggbz0s macbmal Lo 3obmbAgdmmm
doDabo o 3Mog@n3ob ndazema MdENbggmymasl, Momsy do3d30L Layyzgmgbm ab@gmgbgdo ngbgds
30639 Moado 3bgggmmdadn dobomgda gomgdmads.®
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documents/default.aspx?pdffile=CDL-AD(2014)005-e>  [63c0m380l omstngmn 12 8o6@0 2022].

32 Sloth-Nielsen, J. and Kruuse, H., 2013. A Maturing Manifesto: The Constitutionalisation of Children’s Rights in South African,
Jurisprudence 2007-2012, International joumal of Children’s Rights 21, p.648. [068gfMbg@®0n] xelmisawvdomia:<https://www.venice.
coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)005-¢> [6300m30b motncn 12 om0 2022].

33 Unicef, 2008. Handbook on legislative reform: realizing children’s rights. New York: United Nations Childrenés Fund, p.149.
[068gMbg@0n] bgmababzomans:<https://www.un.org/ruleoflaw/files/Handbook%200n%20Legislative%20Reform.pdf>  [63c0mdnls
moﬁnQn 12 806@0 2022].

34  Article4, General comment No. 5 (2003), General measures of implementation of the Convention on the Rights of the Child
(arts. 4, 42 and 44, para. 6). [0689Mbg@0n] bymBobobgomdos: <https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6Qk-
G1d%2FPPRiCAghKb7yhsiQql8gX5Zxh0cQqSRzx6Zd2%2FQRsDnCTcaruSeZhPr2vUevjbn6t6GSiltheVp%2BjSHTLU2UbY%2F -
PZZtQWnO0jEXFVnWuhiBbqgAj0dWBoFGbKO0c>  [63c0m3nlb mamomn 12 8st@n 2022].

35 Unicef, 2008. Handbook on legislative reform: realizing children’s rights. New York: United Nations Childrenés Fund, p.39.
[06&9669@)0] bym8abebgomans: <https://www.un.org/ruleoflaw/files/Handbook%200n%20Legislative%20Reform.pdf> [63c0m3al
ooMomo 12 3om@n 2022).

36 European Parliament’s Committee on Civil Liberties, 2012. Justice and Home Affairs, EU Framework of Law forChildren’s
Rights. Brussels: European Parliament, p. 8. [068g06g@0] bgm8abebgomans:  <https://www.europarl.europa.eu/RegData/etudes/
note/join/2012/462445/IPOL-LIBE_NT(2012)462445_EN.pdf> [6300m80b oafomn 12 8s@n 2022].

37 353930L gymgdems 3mbggbzns. [06@gMbg@e] bgmdobebzmadns:  <http://www.library.court.ge/upload/CRC_child_
friendly—resized.pdf>[63Qmenb moﬁ)oqm 12 aoﬁ)@)n 2022].

38 Logomoggmmb 306mba oMsbmmbmmgsbms 8smmabogmmgdal 3mogdbo, 2015 Bemolb 12 03bobo.  [06&gMbg@0]
bgmdababzomans: <https://parliament.ge/legislation/8688 >[63c0m3nlb mamomn 12 dom@n 2022].
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m3gmoz 36 360l 989d@MM0 s dggadyg MMNgbdnmgdmmn.*  smbadbmmos abos, MM sMbgdmmo
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83539 3megdLob 8g9-3 dybeol 3g-4 boboemdn, Hm3mal dobggoms(s: ,,9MebEMmBermmgabals bLavyzgomg-
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LagPmadm@obm LBEBbEME oAb ©d SEILENMBEMZsbol nbngoEsmyMn dobsbosmgdmagdals dgb-
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27 Lgd®9ddgMlb sdmddgs LodoMmggmmb 3obmbo do3d30L Bmgdscms  3meagdLbo, Lows BoMome
356035085 3MbEMmMBrmmMzgobol Loy zgomgbm 0bBgMgbgdal 3GomMadg@mmdal 3G0b3030, gobo-
Lademams dobo godmygbgdal Logsrgdmmmmmds, 39Mdmm, 3539306 MBmgdosms 3mEgdbol 89-5 3qb-
mob 39-3 Boboemols mobobdag: ,,d53d30L Layyzgomgbm 06 gMgbgdobomgals ©3aGe@gbmdals dobnggds
(800 m30Mo@qbo gomzamolbbnbgds) Logsmmgdmmms Ladomzggmmb bs3obmMb8gdmm, >emsbMymag-
dgmo o bLabadsmommm bgmabyamgdgdol mmasbmgdol, Logsdm ©obgbgdmmadal, gobogycn ©s
ogMoommo 30Mgdol Fogf 353930006 035330 gdmma 6gdabdngfo assbyzg@nmgdol domgdabsal
56/s 43900980l gobbm@(30gmgdabsb“.® 88539 3mogdbolb 3g-5 Fygbmal  89-5 BoBomals msbsobdaco:
,,bbgEBBogm 0gdL yzgms Logomm BmAsl, Mems badsGmzgmmb bs396mbdgdemm, sedsbmmemgdg-
™o ©d babadaMomm bgmobyymgdgdol mmasbmgdds, BabdagnMds s amMowaymds 30fMgdds dogdznl
bamzgogbm ab@gMgbado asbbodmzmmb®.*

o3 dggbgds LodoMmggmmb @dgbogl 396mbL - 3mbLE NG ML, Fobdo 0EgbB B30 MmO
b33m0 Bmgdgdb gbgds 30-g dygbemal 3g-2 3¢bd@o, Lows 9mbadbymos: ,,@gems s 6s3d3ms
MBm93980 ©O(3md 3obmbom“.  LagsGmggmmb 1995 Bemols 24 md@mB8dg@Mb domadmmo 3mbLd0-
&(300L 3Megomo ©qdnmgds badl Mbgsdlh bagdsmmggmmlb doMggmo 3mBLENEM(300L LadsMmmgdmog
39833000Mgmdsb.*  396dm, bLadeMmzggmmb 3mbLbE @Ml 30-g dqgbeoal  89-2 3460  08gm-
900 3otggmo 3mbLEOEY(300b 128-9 Fgbemal ©gdymgdsl, Gm3mal dobgmgomss: ,,Hgb3mdemoagsl
s 5@anmmdMng 3dsMmmzgmmdal g3smgds gEmdob s d5333930b ©o330bmzalb 3bBEHNMBggmmds”.
bagomomggemmlb 3mbbGo@noom dogdzms Bmgdgdal 35bLsdmgMs  Labgmdbogmb s30LEYEL goem-

©9dnmgdsl 0dENbmL s dg1Jdbol 3539390L 3mMbLENEM(300m s 39bMB3gdmmdnm dsmmgals dnbo-
Fgdmmo  gxumgdgdolb s(330L LadsMmmgdMogn asmebngda.*

4.  LogoMoggmmb 3mbLEGGM (30530 353330L Lamzgmgbm abEgMaLYdAL a369Mab dn-
%36396mbagmmas?!

badomamggmmb 3mbLEOEY(309d0 353330l Lamzgogbm 06@gMgbgdol asbgMmsbmeb ws3s3d0Mgdom
Jotrorme LadsMmmmgdMng Mgommmdadn sMbgdmAL gMmsmgMon bsdmmdon, Lawsz bodasbdnmos, MHm3
353d30L Loyzgmgbm 06 MgLgdal 3MmamE0 g@Mmemdol 3Mab3030l Ladstmggmml  3mbLGodmso-
000 dmbgbmnggds Bomdmaagbl gfMm-gMo badmsemagdol Lbgs aoMsb@ngdmsb gMmaw, Mems dmbrgl

39 29685 gd0ma dotoma bagsMmggmmb 3obmbal ,oMabfmmbrmmagsbms ammeBLogmmadol 3mmgdbob® 3Mmgd® dg.

[068gMbg@0n] bgmBabobgomdos: <https://info.parliament.ge/file/1/BillReviewContent/68425>[b30m30b msmomn 12 36 2022].
0J39-

41 bagommggmmb  306mba,  sMsbEHMEBmmgsbos  BoBmmabogmmgdalb  3mogdbo.  [068gMbg@n] bgmBabobgomdns:
<https://www.matsne.gov.ge/ka/document/view/287728 1?publication=21> [630m80l msfocmn 12 oo 2022].

42 0d3g

43 Logomggmmb 3ob6mbo, 353330L Mgmgdocs 3mogdbo. [06@9Mbg@n] bgmBabobzomadns:<https://www.matsne.gov.ge/
ka/document/view/4613854?publication=2> [b30m3olb mstnwo 12 36§ 2022].

44 odag-

45 Logomggmmb 3mbbE @ z0s. [0689Mbgdn] bgmababzomBas: <https://www.matsne.gov.ge/ka/document/view/303467?-
publication=36>[b30m30lL mstnmo 12 dsmGn 2022].

46 ©93g8Msd30mm0, 0. ©s bbggda, 2013. LogsGmzgmmmb 3mbLEOEME0L 3MBgb@stn, msgn dgmEg, LsjsGmggmmb
dmgomagdgmds. 5©s30560b dofnman Memgdsbo s megabygmgdsba. mdamabo: 33b 3g@odon, a3. 448.

47 335b839, a., 2016. doMomsma 3606303980 LogmbLbGodmEom gumgdabs, Jotorgmo  3mbLEGEMENMBsmoDInb
JEmbo3gd0. mdomobo: bzns 3mAdadolb gsdmd(393mmmds, a3. 389.
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dobo 9399@nsbo 3GMad@nzmmo as8mygbgds.?  s3@mMalb sMamdgb@qdo d98mgans: ,,1) Labgmdbogml
3ol oMooggemo domolb 3gmbg 99@dn ds3d30lb 0d dofomswo Bmadal gobgds, Mmdgmoacy oM
ammabb3madl ,,43gmab” Maamgdol, oMe8g F0gdsMmmgds 3mbiMgBm 853d3L;  2) LogMosdmEobm
Ladsmamgdmngo 0bb@Mndgb8gdab dogm dqdndagadmm Mg3m3gbos(309dmab dgbadsdabmdals mbemb-
39mym3s; 3) bogomoggmmb 306mb3gdmmdal bob@gdmGmdabs s meb8n8wggMmmmdal mdExMbag-
™mymPs 9Hm0sb0 083gMs@0mmo gobbsdmzMgdals 9dmmagzgabgdals gbom”.

03@™E0b ImbabEgdom 30dsbdgbmboemns badesmmzgmmb  3mbb@ndm 0ol 30-9 dgbemdn, Gmdgmo s
JmEbabgdolb Bmgdol, ©gosms ©s 65333ms  YBMgogoDge, LabyyMggmos ©sgde@mb Lada 3b4g@n
o d989abs0omom Rodmysmndwgl, 3gMdma: ,,dgbma 30. JmABabgdnb ¢e3emgds, gscms ©d 353330
IBgS9d0

1. doBobgds, Bmamiz Jomabs ©s 35353530 3ogdotn mygsbol dgddbals dobboom, gdystgds dgmem-
mgos YBEadMng 05bsLEMOMBILS s Bgdoymeymmdsl.

2. ©qsms s 353d3m MBmgdgdo o(3ms 3bmboom.

3. 353930006 ©d353d0Mgdmo 63dnbdogmMn Jdggdol aobbmm(zngmagdabsl d53330L Layyzgogbm ab-
&9Mgbgdo M3oMms@gboe asomzgamabbobgds.

4. 55303056 05353306930 go05b6y3980mgdal Jomgdobsol, MmBgmocy gbgds d53330L dguMmzgm-
dob, DENb3oL, dznmo 8ygobal, Bobmab YMmngmomdal gobbsbdmgMsl, do3dz0l Layyzgmgbm 0b@gm-
9b93L gosdbyzg@ o 360d3bgmmmds gbnggds.

5. 3533830L Lomggogbm 06@gMabgdal dggabads s aobbadmgms bmMsogmmgds Logdsmggemml
396mb8gdmmdom s@aqboema Bgboo. !

o3 dggbgds Lagoobl, oy Mmam® mbos dmbogl dobo 3MBLENEY(30sdn gsbgMs, 33 dgdmbzgggsadn
M3bmgonl Jggysbsms aedmzormgdol asbostgds, 350dMHm, 3obsb3gbmbaemo ndbgds. 39Gdme, oS-
60dbyymo 30630300 LagoMmggmmb 3mbLE OG0l 30-g Fgbemdn abzmM3mMomagds dobssmbmdmoga
Jnoboo  godsmmom 0dbgds Bomdmhgbamo, 30650086 ngn oM s dogdzms NRmgdgdlL gbgds
Bmasms, smbodbyem dqbeml dgbsdg 3M6Bom Mbos egdsGmb sESLEMEBbmmm3sbal bamzgogbm
06&969Lbgdol 3MomM0E gGMmmds, Mm3gmoy dobssmbmdMmogsm  ms3mbayMam b 3sbnbsbdrzmMmb,
30650056 5¢b0dbyyemn 30063030 0dwgbs dMegmaldmd3ggmns, Lgmdl agmb bmaswsw ©s d53wama
360dB0gmmae aobobodmgmmb s ogmmabbdgds 3sbdn, QRGM 3MbiMgGMmew 30 dgdmgabsoms:
1,00 Ebmmgabal Lagyzgmgbm 06 gMgbo oMol 3oMzgmbatnbbmgsbn 360dgbgemmdals 3ol dodstio

dobamgdo yggms gomsbyzg@omgdabsb®.

3L 3365

bogomomggmmb  3mbbEodmzos  Jggybolb @dgbogbo 39bmbos, ngn Ls3obMBImgdmm 3mEo@o0 30l
9maget Bamaddammggm 1360d3bgmmzebgl m3ndgb@em bws dngoRbomo, Mm3dgmda dm(3gdmema
bm3dgdosb  3Mobzndms  sMbgdmds RBbsdgbB s, 30bsnwsb gbss ab, Msbsy beos dggbedsdy-
dmaglb gzgms bbgs  badsmormgdmogn ©m3ndgb@n. 30650086, Rzgbo J3g9bal ggbo gosbmgdmmon
bodomogyemas aggbsmmo agb@nzool dsgbadsmmMo sbgzgbs-gobznmamgdal3gb, @mal bybfngda
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98306750 zombsbHobom. bsdMMddn gobboemmmos 83 bgmdg3mmgdal Logmdggmdy Logs-
Bonggmmmb 3mbLEEY(309d0 89638303000 YBmgds LadsMommnsbo sdnbab@Mssonmao batdmagdals
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Abstract

After signing the Association Agreement with the European Union, Georgia faced significant chal-
lenges, both in terms of reforming the judiciary and administrative bodies. The paper discusses the
confirmation of the right to fair administrative proceedings in the Constitution of Georgia on the ba-
sis of this agreement, as a fundamental means of hearing the case by a fair court, the means of realizing
this right through the basic principles of the rule of law, using the material norms of administrative
law. The topic discusses the problems in practice, challenges in realizing the right to fair administrative
proceedings, recommendations for solving the problems in the governing bodies implementing this
right.
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s 97-g dqbemgdo saqbgb s@3nbabEMazogmo mMasbml gomEgdymgdsl, gsdmozzmomlb bsddol-

5m30b 860d369mmdals dmby yzgmes asMgdmgds, 38 30(3900mgds s gosbyzg@omgds donemb dsma
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Logdob aobboemzabol s dLggmmdobal g3gM asbzgds 03 gomMadmgdgdlb o Gog@&qdL, MmIgmo s
5©d0bobGMaz0mo Bomdmgdol 3Mm3gbdn Bsdmygbgdymo o6 gmgams. 5mbadbymomsb dndstmgds-
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Abstract

Social law is a very important area of law. A major obstacle to the development of social rights
is that states cannot find a place for social rights in their legal systems. In addition, the provision of
financial resources for social rights is also seen as a problem by states, although in many cases the sit-
uation of social rights provision is only a matter of budgetary weighting. And the fact that, in the case
of social rights, the cost of providing a right may be cheaper than the cost of not doing so is in most
cases not even considered. As a starting point for social rights, it can be said that decision-making on
the socio-economic role of the state is increasingly shifting from internal democratic processes to the
international level. Today, the Georgian pension system is limited to a public basic universal flat-rate
pension for everyone living in Georgia at the moment of reaching the retirement age (65 years for men
and 60 years for women). Regarding this issue two aspects will be examined. First the European and
Hungarian policies and second the connection between active aging and sustainability.

The steps taken in Hungary towards sustainability are summarised below and might support the
challenges Georgia faces.

Older workers often face significant barriers to remain in the labour market. However active ageing
also challenging this issue, of which main document shall be the WHO’s 2002 Active ageing strategy.

Introduction

Today, the Georgian pension system is limited to a public basic universal flat-rate pension for ev-
eryone living in Georgia at the moment of reaching the retirement age (65 years for men and 60 years
for women). The current size of the pension is 180 GEL a month. The single objective of the basic
pension is to avoid poverty in old age. This pension is much too low to be adequate. On 31 October
2017, the Government of Georgia publicly presented her reform plan for the country’s pension system.
The draft law envisions a new pension savings scheme that is based on personal accounts and does
not include any element of solidarity. The principle is “everyone for him- or herself”. On 31 October
2017, the Government of Georgia publicly presented her reform plan for the country’s pension system.
The draft law envisions a new pension savings scheme that is based on personal accounts and does
not include any element of solidarity. The principle is “everyone for him- or herself”.! The Georgian
situation indicated to do research on the sustainability of the pension system. Regarding this issue
two aspects will be examined. First the European and Hungarian policies and second the connection
between active aging and sustainability.”

Social law is a very important area of law. Rab Henriett writes that a major obstacle to the develop-

1 Hutsebaut, "Pension System Reform In Georgia.”.

2 ILO Convention No 102 sets out the minimum standards which must be taken into account by all countries, whether or not
they are party to the Convention. In many cases, this is a matter for the individual countries’ international standing and membership of
organisations. So if we look at the reform process, the provisions of the ILO Convention are important aspects, since it must be taken
into account in order to develop.
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ment of social rights® is that states cannot find a place for social rights in their legal systems. In addi-
tion, the provision of financial resources for social rights is also seen as a problem by states, although
in many cases the situation of social rights provision is only a matter of budgetary weighting. And the
fact that, in the case of social rights, the cost of providing a right may be cheaper than the cost of not
doing so is in most cases not even considered. As a starting point for social rights, it can be said that
decision-making on the socio-economic role of the state is increasingly shifting from internal demo-
cratic processes to the international level.* In general, international conventions do not require social
rights to be enshrined in the constitution. Social rights must be guaranteed by the legal system as a
whole, with, of course, a broad degree of regulatory autonomy. Pension benefits are linked to the right
to social security.®

Reforms

The ageing population is one of the biggest long-term societal challenges, not only in Hungary but
in Europe as a whole. The global economic crisis has made it clear that further measures to transform
the pension system are inevitable, both to ensure short-term savings and to ensure the longer-term
sustainability of the pension system. If women and men with longer and longer life expectancies can-
not stay in employment and save more for their retirement, the adequacy of their pensions cannot be
ensured as the necessary increase in expenditure would be unsustainable. Life expectancy at birth is
projected to increase by an additional 7.9 years for men and 6.5 years for women by 2060 compared to
2010. The problem is no longer a long-term one, it is already happening: those born during the baby
boom are now retiring and Europe’s working age population is shrinking. The number of people over
60 is growing by around 2 million every year, almost double the number in the late 1990s and early
2000s. By contrast, the number of people of working age (20-59) will fall every year in the coming
decades.

Today, the pension systems of the world, and more specifically of Europe, face the following chal-
lenges: 1) ensuring the financial sustainability of pension systems, 2) maintaining the adequacy of
pension benefits, 3) increasing the labour market participation of women and older workers. The
Commission’s White Paper “An Agenda for adequate, safe and sustainable pensions in Europe” sum-

3 In Hungary, the right to social security has been interpreted by the Constitutional Court on several occasions, which has ruled
that social security does not mean either a guaranteed income or that the standard of living once achieved by citizens cannot be reduced
as a result of unfavourable economic conditions. The obligations of the State with regard to the social security of its citizens are set
out in general terms in the constitutional rules (Resolution of the Consitutional Court of 32/1991 (V1.6.). There is a broad Hungarian
litertaure on social law and pension system. Let us mention academics who dealt in deep with the issue: Jozsef Hajdu, Henriett Rab,
Zoltan Varga, Tamas Gyulavari, Gyorgy Konczei, Otté Czicz, Maria Augusztinovics, Laszl6 Antal, Gabor Barat, Judit Barta, Zsolt
Bugarszki, Magdolna Csath, Zsuzsa Ferge, Ilona Gere, Szilvia Hamor, Gabor Juhdsz, Gabor Kardos, Szabolcs Menyhart. Magdolna
Vallasek, Tamas Prugberger, Hilda T6th, Andras Simonovits.

4 110 Convention 102. is crucial at this point. A significant feature of the convention is that it does not formulate social security
issues in terms of migration, but in terms of improving national rules. This is fully in line with the principle that we have postulated that
the creation of a level playing field between countries led to the ILO. Here too, the aim was to establish a minimum set of conditions
based on equality, which would directly benefit the well-being of citizens and indirectly have an impact on the development of a level
playing field between states. A level playing field is ensured by the introduction of uniform minimum standards. In what follows, we
consider the various parts of the Convention with a view to laying the groundwork for the social security standards to be negotiated
later by the Council of Europe and the European Union.

5 Rab Henriett, "A nyugdijbiztositasi ellatasok fenntarthatosaganak jogi garanciai,” PhD dissertation,(Miskolc: 2010), 328-
330. http://193.6.1.94:9080/JaDoX_Portlets/documents/document 5523 section 1538.pdf. Several decisions of the Hungarian Con-
stitutional Court deal with the interpretation of the right to social security. The question is examined in connection with social security
and social security benefits almost every time there is a change in the law. The majority of the petitions ask the Constitutional Court to
declare the restrictions unconstitutional on the grounds that they infringe the right to social security. When interpreting the Constitution,
the Constitutional Court has to take into account a number of aspects. The Constitutional Court analysed the principle of acquired or
purchased right, the principle of the right to property, the problem of sufficient preparation time, the prohibition of discrimination. Rab,
"A nyugdijbiztositasi ellatasok fenntarthatosaganak jogi garanciai,” 322. Constitutional Court decision 772/B/1990/5. states that the
social security system operates only partly on the basis of the principle of the right to be bought, but on the other hand it is operated by
social considerations. Pension insurance is a mixed system of insurance, with the insurance principle of redistribution and the solidarity
principle of risk sharing.

6 White Paper An Agenda For Adequate, Safe And Sustainable Pensions /COM/2012/055 Final/ The White Paper stresses
that sustainability and adequacy of pension systems depends on the degree to which they are underpinned by contributions, taxes and
savings from people in employment. Financing arrangements, eligibility conditions and labour market conditions must be calibrated
such that a balanced relation between contributions and entitlements, and between the number of actively employed contributors and
the number of retired beneficiaries, can be achieved.
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marises the following proposals for action: 1) linking retirement ages to increases in life expectancy, 2)
linking access to early retirement schemes and the withdrawal from the labour market, limiting access
to early retirement schemes and other early exit from the labour market, 3) Extending working lives by
facilitating access to lifelong learning, adapting jobs to the needs of an even more diverse workforce,
providing employment opportunities for older workers and promoting active and healthy ageing. 4)
Equal retirement ages for women and men, and 5) promoting supplementary pension savings to en-
hance retirement incomes. Along these objectives, the successful implementation of pension reforms
will help to put pension systems on a more sustainable path and thereby help EU Member States to
provide adequate income for their citizens in old age, even in much less favourable demographic cir-
cumstances.’

The steps taken in Hungary towards sustainability are summarised below and might support the
challenges Georgia faces.

In Hungary the Fundamental Law prescribes the right to social security. Among the situations in
life, Article XIX of the Fundamental Law regulates ageing as a priority. The pension system, which has
two pillars, is laid down in the Constitution:1. a single public pension scheme based on social solidar-
ity, 2. voluntary social institutions. The different pension entitlements of women are also regulated at
the level of the Constitution: a law may also lay down the conditions for entitlement to a state pension
with regard to the requirement of increased protection for women.

Raising the retirement age. One of the most important means of ensuring the longer-term sus-
tainability of the pension system is to increase the retirement age at least in line with the increase in
life expectancy. Today, the vast majority of European countries have higher retirement ages than our
country. In Hungary, the age limit will rise by 183 days per birth year from 2014 for the age group born
in 1952 and reached 65 in 2022 for the age group born in 1957.

Termination of insurance upon retirement, but it is not the case since 2020. Measures already start-
ed in 2006 to encourage people of working age to retire later, of their own free will but on the basis of
a sound calculation, will raise the real age of retirement. When reaching retirement age, the prerequi-
site for retirement is the termination of the relevant insurance relationship. This makes many people
reconsider their decision, because it is not certain that they will be able to return to work on the same
financial terms after retirement.

Restricting access to early retirement schemes and other early exit options from the labour market.
Two major reforms should be mentioned under this heading:

1) the reform of the invalidity pension scheme in 2007 and 2012 and

2) the introduction of early retirement benefits and the abolition of early retirement pensions in
2012.

The disability pension scheme was amended in 2007 with the introduction of rehabilitation ben-
efits and a complex approach to rehabilitation. In 2012, the disability pension scheme was abolished,
and the existing benefits were converted into disability or rehabilitation benefits, i.e. benefits for per-
sons with reduced capacity for work, which are no longer paid by the Pension Insurance Fund but by
the Health Insurance Fund.

The following benefits were affected by Act CLXVII of 2011 on the abolition of old-age pensions
before the age limit, on early retirement benefits and on service pension: 1) early old-age pension, 2)
reduced early old-age pension, 3) early retirement pension, 4) the miners’ pension, 5) artists’ pensions,
6) early retirement pension for mayors, 7) the early old-age pension of members of the Parliament
and of the European Parliament, the early retirement pension of members of the European Parliament
(hereinafter together referred to as the “civil early retirement pension”), and 8) the service pension
of the professional staff of the armed forces and the Hungarian Defence Forces (hereinafter jointly
referred to as “armed forces”). These benefits were discontinued as of 1 January 2012, and the benefits
already established as early retirement benefits, temporary mining allowances in the case of under-
ground mining, and service allowances in the case of armed personnel had to be paid onwards, and
the same benefits were to be established in 2012 for those who had already acquired the right to them.

7 See more in the White Paper.
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The temporary miners’ pension, which replaces the miners” pension for underground mining, may
continue to be acquired.

The law did not affect the pension benefit for women with 40 years of entitlement, which will con-
tinue to be paid as an old-age pension. At this point women are treated favourable regarding mother-
hood.

Early retirement benefits, service pension and transitional mining allowance are not considered as
retirement benefits for social security purposes, but in many cases share the same fate: e.g. persons
receiving such benefits will be entitled to health care.

Early “retirement”. The possibility to early “retirement” has been drastically reduced. One will be
entitled to an early retirement benefit from the starting date after 31 December 2011:

(a) a person who, up to 31 December 2011, is entitled to an early old-age pension at a reduced
amount under the rules in force before 1 January 2012

(aa) was over the age of majority, and

(ab) has completed periods of service, with the periods of receipt of invalidity pensions and acci-
dental invalidity pensions being taken into account as periods of service,

(b) a woman born in 1953 who has reached the age of 59 and has completed at least 37 years of
service before the date of commencement of early retirement benefits, but not later than 31 December
2012, with the condition that the period of service shall be taken into account for the purposes of the
payment of invalidity pensions and accidental invalidity pensions,

(f) a person whose unilateral legal declaration to terminate his/her insurance relationship was
communicated to the other party in writing before 1 January 2012 or whose agreement to terminate
the relationship was concluded in writing before 1 January 2012, provided that the day following the
date of termination of the insurance relationship was in 2012 and the person concerned would have
been entitled to an early retirement pension under the rules in force on 31 December 2011 on the day
following the date of termination of the insurance relationship, provided that he/she has not reached
retirement age by the date of commencement of the early retirement benefit, is not insured on the
date of commencement of the early retirement benefit, is not entitled to a temporary miner’s or ballet
dancer’s annuity and is not in receipt of a regular cash benefit on the date of commencement of the
early retirement benefit. If the person receiving early retirement benefits reaches the retirement age,
the amount of the early retirement benefit without reduction shall be paid as an old-age pension from
the date on which the old-age pension age is reached. The costs of the early retirement benefit and the
service pension, as well as the implementation costs relating to the early retirement benefit and the
service pension, shall be covered by the central budget.®

Active Ageing

Earlier it was pointed out that policies supporting pension reforms with measures to enable both
men and women to work longer are important. Older workers often face significant barriers to remain
in the labour market —at times experiencing illness and sometimes disability and the end of their pro-
fessional careers, difficulty adapting their skills to a changing labour market, and in age discrimination
within hiring and firing processes.” However active ageing also challenging this issue, of which main
document shall be the WHO’s 2002 Active ageing strategy, which is the basis of the Madrid Interna-
tional Plan of Action on Ageing (MIPAA), particularly for the European region. In 2012, the European
Union launched the European Year for Active Ageing and Solidarity between Generations)."” Ageing
is a social phenomenon that is usually captured by looking at the composition of the age pyramid: in
2002, the WHO projected the composition of the age pyramid for 2025, which it projected to be a pyr-
amid rather than a top hat, due to the increase in the number of people aged 60 and over. Importantly,

8 Act CLXVII 0of 2011 on the on the abolition of early retirement pensions, early retirement benefits and service pension.

9 International Trade Union Confederation: Adequacy and sustainability of pension systems in the context of demographic
ageing. https://www.ituc-csi.org/IMG/pdf/adequacy and sustainability of pension systems in the context of demographic age-
ing_en.pdf.

10 European Parliament: Decision No. 940/2011/EU, 2011.
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the proportion of people aged between 40 and 70 years is the outlier, which accounts for a fairly high
working-age population, given the global rise in retirement ages.!! The ageing population in develop-
ing countries is surprisingly high. In 2002, the WHO identified the ageing of the population aged 80
and over, i.e. the problem of ageing of the elderly in developed countries, as extremely high."?

Ageing is understood in the context of comparison with others, hence the interdependence of the
younger and older generations. However, the dependency ratios between the active and inactive pop-
ulation are not necessarily correct, as many older people do not need to be dependent on others, they
make themselves useful both in the labour market and in the community, and for their families."
with an intact society, and the struggle of people with disabilities to play an equal role and have equal
access to others, the able-bodied. The fundamental difference between the two areas, however, is that
disabled people seek equality before the law and the associated legal and legal capacity to act'* on
an equal footing with others, objecting to the automaticity and lack of justification for guardianship,
whereas this issue arises in the case of guardianship in old age, which generally limits capacity.

Ageing is one of society’s greatest challenges and a triumph. In an ageing society, the challenge for
policy makers is how to keep people independent and active, how to improve health and prevention,
how to improve quality of life, how the large number of elderly people will affect the social security
system, how to balance the role of the state and the family in caring for the elderly, how to help carers.
The aim is to ensure that healthy older people remain a resource for the family, the community and
the economy."

A fundamental problem is that the potential of older people and people with disabilities remains
hidden and untapped, and they do not become a shaping force in the community. WHO policy is
that people can afford to age if governments, international organisations and NGOs work together
to promote ‘active ageing, enabling older people to remain healthy, involved and safe. The principle
of active ageing is based on the capacities of individuals, with a strong emphasis on the impact of the
early years on the quality of ageing. The WHO principle of active ageing is therefore a process in which
the principles of health, participation (employment, social security services, labour market services,
lifelong learning) and security (physical, social, financial) are applied to improve the quality of life of
older people. Autonomy and independence are key to policy development. In other words, the quality
of life and experiences of today’s young people have a major impact on the quality of life in old age.'®

Margaret M. Baltes and Laura L. Carstensen, in their 1996 work The Process of Successful Ageing'”’
, have already drawn attention to the fact that the literature on ageing has for a long time focused on
the problems of old age and has not examined them in a broader context as the result of a process.'®

Activity is not just about participation in the labour market, it is a broader concept: participation
in social, economic, cultural, intellectual and civic life. Older people who have retired, and those who
are ill or living with a disability, can remain active participants.”

The solution to active ageing lies in early prevention, in the holistic application of this approach: in
terms of health, education, employment, labour market, social policy. This will contribute to less early
prevention of age-related diseases, less chronic disease-related disability, improved quality of life, high
participation, less medical expenditure.?

The rise in health care spending shows that old age per se does not cause health care spending,
rather it is disability and ill health that is costly and associated with old age*'. On the expenditure side,

1 WHO, Active Ageing: A Policy Framework, 6-7. https://apps.who.int/iris/bitstream/handle/10665/67215/WHO _NMH
NPH_02.8.pdf?sequence=1&isAllowed=y.

12 WHO, Active Ageing, 8.

13 WHO, Active Ageing, 9.

14 See Article 12 of the UN Convention on the Rights of Persons with Disabilities.

15 See more in WHO Brasilia Declaration on Ageing and Health, 1996.

16 WHO, Active Ageing, 12.

17 See Margaret M. Baltes and Laura L. Carstensen, "The Process of Successful Ageing,” Ageing and Society, (1996):16, 397-
422.DO0I:10.1017/S0144686X00003603.

18  Baltes, CarstensenAgeing and Society, 399.

19  WHO, Active Ageing, 12.

20  WHO, Active Ageing, 14-17.

21 WHO, Active Ageing, 17.
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pension policies that support early retirement have been scaled back and are geared towards reducing
expenditure.”

Ageing is strongly influenced by culture, including human rights, gender approaches, i.e. the dif-
ferences between the ageing of men and women. All of these show huge differences between Asia and
Europe, for example. This is also true for disability studies.

Social security systems, and health insurance in particular, must take a lifelong approach, as the
benefits provided to today’s young people will determine the quality of life of tomorrow’s elders. Pro-
moting healthy lifestyles, preventing disease, starting strategies are all cost-effective.

Problem-solving in ageing and disability science must follow a systems approach:

“A system is nothing more than an arrangement or combination of parts or elements into a whole
- to take the hierarchy of the interconnectedness of atom - molecule - cell - organ - organism - ecolog-
ical system as an example. Systems maintain themselves in the midst of the constant change of their
elements, e.g. organs through the replacement of cells, societies through the birth and death of their
members. The laws of systems can also be applied to mental phenomena. Cogs become tower clocks
in a certain order, letters become text in a certain order, and legal norms become a legal system in a
certain order. As with the components in general, the composition of legal norms can take two forms:
a set and a system. The set is the mere juxtaposition of elements, ... The set-like state is transcended by
the system organised into an order ..”*

The regulatory environment must be designed to achieve the objectives by taking into account a
combination of legal, economic and social environmental factors and personal factors, with the fol-
lowing playing an important role, with some differences of emphasis:

- economic and labour market conditions,

- the labour legislation that underpins them,

- adult protection legislation,

- the education and training system, lifelong learning,

- the functioning of the social care system, including the availability of rehabilitation services,

- benefit policy.

The aim is that these regulations should not change and develop independently of each other, but
in conjunction with each other. In fact, intervention is equally systemic in the three pillars of active
ageing policy: health, participation and security.

Conclusion

Alan Walker and Ashgar Zaidi* wrote in 2016 about this holistic approach and its reality in Eu-
rope. They drew attention to research that developed the Active Ageing Index between 2012 and 2015,
funded by the UN Economic Commission for Europe and the European Commission. The compo-
nents of the index are: employment, participation in society, independent, healthy and secure life-
styles, and an enabling environment for active ageing. It places Hungary among the low-index coun-
tries (Bulgaria, Greece, Latvia, Lithuania, Malta, Portugal, Romania, Slovakia, Slovenia, Croatia) and
the medium-index countries (Germany, Czech Republic, Luxembourg). Estonia, Belgium, Austria,
Italy. High index country: Sweden, Denmark, Netherlands, UK, Finland, Ireland.””

The consultation on the European Pillar of Social Rights highlighted a wide range of social and
economic issues affecting Europe, and the euro area in particular, but also revealed overlaps between
challenges and the need for joint and urgent action to put Europe back on track towards more in-
clusive economic growth and greater social cohesion. These efforts are an integral part of a broader
political and economic agenda initiated at European level to tackle and overcome the crisis of the last
decade. It sets out principles in three areas: equal opportunities and access to the labour market, fair

22 See on that White Paper An Agenda For Adequate, Safe And Sustainable Pensions /COM/2012/055 Final/

23 Miklés Szabo, *Jogrendszer’ in Bevezetés a jog-és allamtudomanyokba, ed. Miklds, Szabo (Miskolc: Bibor Kiadd, 2006)
109-110.

24 Alan Walker and Ashgar Zaidi, "New evidence on Active Ageing in Europe,” Intereconomics 51 (2016):3, 139-144.

25  Uo. 142. 0.
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working conditions, social protection and social inclusion. This third pillar includes income in old age
and old age pensions, social inclusion of people with disabilities, long-term care, housing and assis-
tance for the homeless, access to basic.

The issues of the sustainability of the pension system, the measures taken and those ahead are all
linked to the phenomenon of active ageing, which, like the sustainability of the pension system, is
a complex issue. And it is true social rights must be guaranteed by the legal system, with, of course,
a broad degree of regulatory autonomy. We saw how the Member States, including Hungary made
efforts towards the sustainability of the system. Of course, it is still in development but considers the
right to social security important for the citizens.
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Abstract

In 2021, Germany became the first country in the world to introduce an Act on autonomous driv-
ing. The article outlines the structure of civil liability and criminal responsibility that now exists in
Germany for drivers, owners, manufacturers, vehicle repair shops and passengers of autonomous ve-
hicles. So-called dilemma situations, in which persons in the path of travel are harmed by the auton-
omously driving vehicle in any case - either by keeping in lane or by swerving - are also taken into
account.

I. Introduction

The use of “artificial intelligence” will greatly change road traffic. After all, human error is the big-
gest risk factor. In 2020, 88.5 % of accidents in Germany were caused by driver error. Technical defects
and maintenance deficiencies were responsible for only 1.0 %.!

The international standard SAE J3016 (Taxonomy and Definitions for Terms Related to Driving
Automation Systems for On-Road Motor Vehicles) divides the systems into 6 levels.> While at level
0 (“no automation”) a human takes over the driving task completely, at level 1 (“driver assistance”)
assistance systems (e.g. distance control) are available. At level 2 (“partial automation”), more com-
plex functions are taken over (e.g. lane keeping). At level 3 (“conditional automation”), the system
performs functions independently (e.g. lane change). At level 4 (“high automation”), the system takes
over the driving task permanently, but limited to fixed areas. If the system can no longer cope with the
driving task, the driver is asked to take over. When he does not react, the vehicle is set to a system state
that minimizes risk. Finally, at level 5 (“full automation”), there are only passengers.

Levels 1 and 2 are in line with German road traffic law and the international requirements of the
Vienna Convention on Road Traffic.’ This is because the driver continues to take over the driving
task, as the systems only provide him with assistance.* In contrast, levels 3 and 4 achieve a degree of
automation in which the driver no longer has to constantly monitor the system.

The German legislature had taken account of Level 3 and Level 4 five years ago with the Eighth Act
Amending the German Road Traffic Act (StrafSenverkehrsgesetz, StVG) of 16.6.2017°, effective from
21.6.2017. This was the first legislative advance of its kind worldwide. According to § 1a I StVG, the
operation of a vehicle with an automated driving function is permissible. The requirements are high.
There must be a vehicle control system (No. 1) which is capable of complying with traffic regulations
(No. 2), which can be manually overridden or deactivated by the driver at any time (No. 3), which can
recognise the necessity of manual vehicle control (No. 4), which can indicate this visually, acoustically,
tactilely or otherwise perceptibly with sufficient time reserve (No. 5) and which indicates a contrary
use (No. 6). It was clarified that the person who activates and uses the automated driving functions is
the driver of the vehicle, even if he or she does not drive the vehicle with his or her own hands (§ 1a
IV StVG), and that he or she may turn away from the traffic situation and the control of the vehicle (§
1b I StVG). In doing so, the driver must remain perceptive in such a way that he or she can take over
the control again “at any time”

1 Statistisches Bundesamt, Fachserie 8 Reihe 7: Verkehr, Verkehrsunfille, Jahresbericht 2020, p. 49, https://www.destatis.de/
DE/Service/Bibliothek/_publikationen-fachserienliste-8.html

2 See https://www.sae.org.

3 Convention on Road Traffic of 8.11.1968, United Nations, Treaty Series, Vol. 1042, p. 17.

4 Franke DAR 2016, pp. 61, 64; Lange NZV 2017, pp. 345, 348; Lutz DAR 2021, pp. 182, 183 {.

5 Achtes Gesetz zur Anderung des StraBenverkehrsgesetzes, Bundesgesetzblatt (BGBL.) 12017, p. 1648.
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Despite these changes, however, automated driving was not yet possible, as German technical licens-
ing law did not permit the operation.

The Act on autonomous driving of 12.7.2021,° which entered into force on 28.7.2021, expanded
the legal framework. Once again, the German legislator has taken on a pioneering role. The Act was
preceded by additions to the UN/ECE regulations,” to which the Regulation (EU) 2018/858 on type
approval and market surveillance of motor vehicles® links, and amendments to the Vienna Conven-
tion on Road Traffic. The Act on autonomous driving regulates the technical requirements for motor
vehicles with autonomous driving functions in regular operation, the procedure for granting type
approval, the obligations of the parties involved, data processing, the activation of driving functions,
and testing (§$ 1d - 11 StVG). The Act is primarily aimed at passenger and goods transport providers.’
Use of the autonomous driving function is only permitted in defined areas (§ 1d I nos. 1 and 2 StVG).
Further use in public roads is only permitted with a test permit (§ 1i StVG). When using the driving
function, a so-called technical supervisor must be present (§ 1d III StVG). This person does not have
access to the control system, but must be able to deactivate the vehicle at any time and enable alter-
native driving manoeuvres, which the system then carries out independently (§ 1f II StVG). In view
of these restrictions, in principle not full automation (level 5), but only high automation (level 4) is
regulated.’” However, considering the possible tests, the transition is fluid.

II. Civil Liability and Criminal Responsibility

1. Civil Liability

The new regulations have not fundamentally changed the civil liability regime."!. German law pro-
vides for strict liability of the owner (§ 7 StVG). If damage is caused by the use of a driving function,
the maximum liability limit is doubled (cf. § 12 I StVG). The owner is obliged to take out liability
insurance for the technical supervision as well (§ 1 S. 2 of the German Mandatory Insurance Act
(Pflichtversicherungsgesetz, PIVG)). In addition, there is driver liability (§ 18 StVG) in the form of
presumed fault. The driver can rebut the presumption by proving a system fault which was not appar-
ent to him and which caused the accident. The technical supervisor is liable based on fault within the
framework of § 823 I of the German Civil Code (Biirgerliches Gesetzbuch, BGB). The manufacturer
is liable by way of product liability regardless of fault in accordance with the German Product Liabil-
ity Act (Produkthaftungsgesetz, ProdHaftG) and, in addition, in accordance with the manufacturer’s
fault-based liability pursuant to § 823 I BGB. In perspective, it is to be expected that civil liability will
largely shift from the owner and driver to the manufacturer as automation increases.'?

2. Criminal Responsibility for Bodily Injury and Homicide Offences

The new regulations have also not changed the principles of criminal responsibility. Under German
criminal law, criminal responsibility always requires proof of individual culpability.

The focus is on responsibility in negligence offences,”® above all for negligent bodily injury (§ 229
of the German Criminal Code (Strafgesetzbuch, StGB) and negligent homicide (§ 222 StGB). Not only
must there have been an objective breach of the duty of care and the occurrence of success must have

6 Gesetz zum autonomen Fahren, BGBI. 12021, p. 3108.

7 Agreement concerning the adoption of uniform technical prescriptions for wheeled vehicles, equipment and parts which can
be fitted and/or be used on wheeled vehicles and the conditions for reciprocal recognition of approvals granted on the basis of these
prescriptions, Revision 2, Including the amendments which entered into force on 16 October 1995, Official Journal of the European
Communities 1997, L 346/81.

8 Regulation (EU) 2018/858 of the European Parliament and of the Council of 30 May 2018 on the approval and market
surveillance of motor vehicles and their trailers, and of systems, components and separate technical units intended for such vehicles,
amending Regulations (EC) No 715/2007 and (EC) No 595/2009 and repealing Directive 2007/46/EC, Official Journal of the European
Communities, L 346/81, Official Journal of the European Communities 2018, L 151/1..

9 Hilgendorf JZ 2021, pp. 444, 453; Kleemann/Arzt RAW 2021, pp. 99, 104.

10 BT-Drs. 19/27439, p. 16.

11 Greger NZV 2018, p. 1; Janich/Schrader/Reck NZV 2015, pp. 313, 315 ff.; Schuster DAR 2019, p. 6..

12 Hilgendorf JA 2018, pp. 801, 803.

13 Hilgendorf JZ 2021, pp. 444, 453; Sander/Hollering NStZ 2017, pp. 193, 195 f.
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been objectively foreseeable, but it must be examined whether the offender could have avoided the
breach of the duty of care and the occurrence of success according to his individual abilities and the
extent of his individual skill.

It is conceivable that the driver uses a system that is not functioning properly or that he or she op-
erates improperly.'* If it was recognised that the system was not working and drove anyway, liability
from an intentional criminal offence - bodily harm (§$ 223 ff. StGB) and manslaughter (§ 212 StGB)
- comes into question. The owner may be responsible for a lack of instruction or maintenance if he or
she makes the vehicle available to other persons.'

The natural person acting as a technical supervisor must be able to evaluate the signals of the
driving function and react accordingly. If the function suggests an alternative driving manoeuvre, it
must be evaluated and released. Under certain circumstances, driving manoeuvres that would violate
applicable regulations (e.g. driving around a —wvehicle that has been involved in an accident) must be
released.'® Finally, when placing the vehicle in a minimum risk condition, the technical supervisor
must ensure that the vehicle is not an obstacle to traffic.

Criminal responsibility of passengers is generally excluded in the case of autonomous driving. Re-
sponsibility can only be considered if they are actually able to drive the vehicle in exceptional cases,
such as in the event of a malfunction.

The focus of criminal responsibility in the case of automated and autonomous driving lies with the
manufacturer.”” The prerequisite is that the head of the development department in particular, but
also designers or programmers, can be accused of design, manufacturing and instruction errors or
the violation of product monitoring and recall obligations. From the point of view of permissible risk,
higher risks may be accepted in the case of use in road traffic, provided that they are minimised as far
as possible.'® The decisive factor is whether the overall risk balance is positive. If an operating permit,
individual or type approval is granted, the risks resulting from the use do not constitute a violation of
the duty of care.

Finally, it is conceivable that a vehicle repair shop may have improperly installed, adjusted, re-
paired, or maintained the driving function.

3. Criminal Responsibility for Road Traffic Offences

§ 315¢ StGB, which punishes endangering road traffic, is an offence committed by one’s own hand."
Criminal responsibility can therefore only exist if the vehicle is driven by a human being. The prereq-
uisite here is that the driver, despite or precisely because of the use of the driving function, intentional-
ly commits one of the so-called “seven deadly sins” in a grossly irregular and reckless manner (§ 315¢
I no. 2 StGB). Negligent commission is also punishable ($ 315¢ III StGB).

In addition, the driver may be liable under section 315b StGB for dangerous interference with
road traffic if a so-called “internal interference with road traffic” is committed, in which the vehicle is
driven using the driving function with at least conditional intent and the vehicle is used in an unrea-
sonable manner as a tool to harm other road users or other property.

The natural person acting as technical supervisor cannot be responsible under § 315c StGB, as he
or she can only deactivate the vehicle and enable driving manoeuvres, which the driving function then
carries out independently.? However, in the case of deactivation, criminal liability under Section 315b
I no. 2 StGB is possible if the technical supervisor does not ensure that the vehicle is not an obstacle
to traffic.

Persons acting on behalf of the manufacturer or a vehicle repair shop are not responsible under
Section 315¢ StGB, as they do not drive the vehicle. However, in the case of faulty programming crim-
inal responsibility under Section 315b I no. 3 StGB is possible due to a negligently committed “similar,

14 Nestler Jura 2021, pp. 1183, 1192.

15 Staub NZV 2019, pp. 392, 396.

16 BT-Drs. 19/27439, p. 25.

17 Schuster DAR 2019, pp. 6, 8; Staub NZV 2019, pp. 392, 396 ft.
18 Hilgendorf JA 2018, pp. 801, 804.

19 Nestler Jura 2021, pp. 1183, 1187.

20 Nestler Jura 2021, pp. 1183, 1189.
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equally dangerous interference™'. The prerequisite is that the life or limb of another person or prop-
erty of significant value is concretely endangered.

4. Dilemma Situations

Great attention has been paid to dilemma situations in which there are obstacles on both the driv-
ing path and the evasive paths. According to widespread opinion, there may be criminal responsibility
for manslaughter (§ 212 StGB), since the driving function reacts according to algorithms®. If these are
known to the users and they use the driving function anyway, they are involved in the crime. When a
dilemma situation occurs, the death of a person is not only seriously considered possible, but is also
at least accepted. In this context, the person who activates and uses the driving function in road traf-
fic - i.e. in particular the driver or owner as the operator - is to be regarded as the offender; the other
persons - manufacturer, seller - may be participants. According to the opposing view, only criminal
responsibility for negligent homicide (§ 222 StGB) is conceivable, since the parties involved may al-
ways assume that “everything will be fine”..

With the Act on autonomous driving, the German legislator has for the first time rudimentarily
regulated dilemma situations. According to § 1e II No. 2 StVG, autonomous vehicles must have an
accident avoidance system that (a) is designed to avoid and reduce harm, (b) —takes into account
the importance of the legal interests, with the protection of human life having the highest priority,
and (c) does not provide for any further weighting based on personal characteristics. In this regard,
the legislator has oriented itself to the recommendations of the Ethics Commission “Automated and
Connected Driving”** which was appointed by the German Federal Minister of Transport and Digital
Infrastructure in 2016. However, the legal provisions are incomplete, which is probably due to the fact
that the spectrum of opinions on many constellations has so far diverged widely.

According to the guidelines, the protection of human life has the highest priority (§ le II no. 2 lit. b
StVG). Therefore, the damage to an object (in particular a parked car) is to be accepted by the owner
if the killing of people is thereby avoided.” In criminal law, the underlying principles of overriding
interest and solidarity are expressed in § 34 StGB (necessity as justification).

If the consequence of the evasive manoeuvre is that a human being is saved, but alternatively the
life of another human being is sacrificed, then according to prevailing opinion justification under § 34
StGB is ruled out because of the absolute protection of life.** In this regard, the legislature has clarified
that a qualitative weighting on the basis of personal characteristics - such as age, sex, physical or men-
tal constitution, nationality - is inadmissible (§ 1e II no. 2 lit. ¢ StGB).

The cases of quantitative predominance were not expressly regulated. The unlawfulness of the eva-
sive manoeuvre is not affected if quantitatively more people are saved than sacrificed. A supra-legal
excusable state of necessity is discussed for these cases.”’” While German jurisprudence has not yet
generally accepted this legal figure, it is often admitted in criminal law science with the consideration
that the lesser evil is chosen. This harmonizes with the fact that a global survey conducted by MIT
researchers in 2015%® showed that the majority of people follow a utilitarian approach in ethical terms.
This attitude has been confirmed by the online platform “The Moral Machine” In addition, it can
be argued that, according to the legislator’s specifications, the system must generally be designed to
reduce harm (§ le II no. 2 lit. a StVG).

Cases of cumulative endangerment were also not regulated. Discussed, for example, is the case of

21 Schuster DAR 2019, pp. 6, 7.

22 Englédnder ZIS 2016, pp. 608, 611 ff.; Schuster DAR 2019, pp. 6, 7, 10; Sander/Hollering NStZ 2017, pp. 193, 202; Weber NZV
2016, pp. 249, 251 ff.

23 Beck in Hilgendorf, Autonome Systeme und neue Mobilitit, 2017, pp. 117, 120.

24 Di Fabio et al., Bericht der Ethik-Kommission ,,Automatisiertes und Vernetztes Fahren, Juni 2017, https://www.bmvi.de/
SharedDocs/DE/Publikationen/DG/bericht-der-ethik-kommission.html.

25 Englander ZIS 2016, pp. 608, 615; Hilgendorf JZ 2021, pp. 444, 448; Nestler Jura 2021, pp. 1183, 1184.

26 Englédnder ZIS 2016, pp. 608, 612 ff.; Weigend ZIS 2017, pp. 599, 600.

27 Englander ZIS 2016, pp. 608, 616; Hornle/Wohlers GA 2018, pp. 12, 18, 29; critical Worner ZIS 2019, pp. 41, 48.

28 Bonnefon/Shariff/Rahwan Science 352 (6293), 2016, pp. 1573 ff.

29 Awad et. al. Nature 563 (2018), pp. 59 ff,; https://www.moralmachine.net.
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three children jumping onto the road and without steering impulse all three will die. If steering to
the right, two children will die, and if steering to the left, only one child will die. No blame should be
placed here in choosing the least evil.*

In the model case examples, the probability of homicide is 100% in each case. In everyday life, how-
ever, it is the case that a young person is more likely to avoid an approaching vehicle than an elderly
person. In addition, the severity of injuries differs.”* Today’s driving systems cannot take this into
account. However, given the rapid pace of technological progress, it is to be expected that artificial
intelligence will also be able to handle such tasks. Ultimately, it will then come down to the higher
survival probability of the concretely endangered persons.

II1. Conclusion

Germany has set a legal framework for autonomous driving. The responsibility of the parties in-
volved (drivers, owners, passengers, manufacturers, vehicle repair shops) can be determined with
existing dogmatic. In dilemma situations, the protection of human life has the highest priority, which
precludes a qualitative weighting. A quantitative weighting, on the other hand, is acceptable. If the
systems can take more factors into account, it will come down to the higher probability of survival.
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Abstract

Complicity in crime is practically and theoretically a difficult problem, especially, when it comes to
clarifying to the penalization the question of complicity. Along with the development of the science of
Criminal Law, various theories were formed, which try to explain, what is the basis for penalization
the participants, what is that sign, which unites accomplices in crime. The principle of causation can-
not put the issues of complicity in the crime on the same level. In the problem of complicity in crime,
the method of legal fiction has an important place. Otherwise, the existing problem cannot be prop-
erly solved. Thus, fiction is reasonable and is an object of conceptual cognition, however, the fiction
needs further study.

For the responsibility of co-participants, their common action is sufficient, which implies the pos-
sibility of participation in crime, both by direct and indirect intent. Obviously, complicity in crime can
be done with direct intent, despite this, the possibility of complicity with indirect intent is not exclud-
ed. An act performed jointly by two or more persons, may be committed with indirect intent and it’s
not mandatory to establish the existence of direct intention.
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Where it is possible to classify the intended crime, it's necessary to use legimetric analysis, because
what is subject to sorting, at the same time, it's measurable. Those scientists, who recognize the pos-
sibility of complicity in crime only in case of direct intention, often, with practical examples, they
unconsciously allow complicity even in case of indirect intention. A new stage in the development of
Georgian Criminal Law science will be the recognition and justification, that complicity in the crime
and the preparation and especially the attempt to commit the crime are possible not only with direct
but also with indirect intention.

dqbogsmn

mame3  (36mdamos, 650LdngMn dmgmabol bbby s asbdaMgBe omMdman dmombmal
mmanggmo dgomegdol LobGgdob (3MEbsL. mgmGonm—3msd@ogznmo d539(36900L ,,dgomen® Bam-
dmoEanbl obsbymo d0bbobzgb 80dszsm Bmgmgl abslb, Masms 3GmMdmadal s@Mbda dImgsbmabmo
35633935, 53 dgndmgds Mo3ombammMmsm s bogmadn Mmabs s gbgManol bomgdy. LadsGmmob
39(36096980b 0gMdb LEmMge dgomemenmaos (8mdq)36360 dgomagdols Babobgb) bodmaggbl. ov-
oo 3936096 gdsms dgommemeamans badsGomol Gommmbmegnol osgndbgdabsgb dodsgseem abs-
Lo BoM3maggbl.!

h3960 6odMmdn, MMBgmo(y ©6sdsmmdn mobsdmbabommgms 3sbyybabdggdmmdals dgomemenmaon®
Lagombgdl gbgds, LBmmgo, Mm3 Lobbrob Ledstmmmal 8g(3609Mgdol (36985m LobEgdolb sLowagbow
35633999 Goembmgom® (3693980 s 39@gammngdl gdgsmgds. sbg, Bsgsmoma, MmammMo(3es, dm-
a500bs s 3gfmdmb, g3smobs s Labol gMmEsbmds. bemem, Gommbmensdn gods@mbgdmmons dgbgo-
Mgds, HMImol MobobTos(3, 3o@gammnsl oM 543L o3 3300 s 363 babg. 3Gmes. b. BgMgmgmb
305Rbs, M3 ,,0M0 sMbadmdL 3@ gammnol babggdo, sMsdg brgds doma 3mbiMg@nda(zns 83s o9 0d
bLBgHMAn, Bsmn FMMIoMgds.? bLaBsMmamon, Bmame (3 do35mgdgmo ©d smBFNM3zgmo ©gdMmgdgdol
LobGgds, dgoands 3omEgdnmgdobsgsb, Mmdmgdai dmJdggdsl o6 3mddgmdsal aobbsdrmgMmagh
5 03 Bgbgdobegsb, Mm3gmoms Logmdzgmdys brgds J3930L dmaswo bmMm3gdol 56 nbongommsmmmo
35mEqdmmgdqdol Bodmdmds, dmmognznmgds 56 39byzg®e.’

653530 M3bsdMbsbamgmds Lobbol Ladstmmol 85(3609Mgdol gMm-gHo HEmgl 3Bmd-
3ol BoMImaagbl. 3 Lodbgemol sdmggs s dobo ymggmadbmogo sbsmmoba (3oem3g BLggemmdals
Logobos. 8dxgMo, hggb Jommme ©sbsdsmdn Msbsdmbabamgms 3sbyybaldggdmmdal L3gzoggs
335068)969bgdb. Lobbmob Ladstmmal Emads@ozsdo gods@mbgdmmn dgbgmmgdol dobgoznm, ©s-
bodoymdn mabsdmbabomgms obgemdal baggdggmo gMmash dstmmmmdsdyg o6l agndbgdy-
mo. gb 360l 80Bbom 9B M3nbaMgdmmo MIsmommmds.* 5658mbsboemgmdal biydogd@men dbsmol
3Omdmgds Jotorme Lobbeol Lbasdsmomol dg(36096gdsbs s Labodstmmm 3Msg@n3adn mgdog
sd@mommmos. sDMms Lbgoabbzomdsl 0b393L, 08658mbsbaemgmdals bmdogd@ o dbsmnlb (36988 s
60d6gd0 s dobo saomon ©sbsdsyemal gMmasb bLab@gdsdo. Logsmggmmb Lobbmolb bLadsMmeanls
3m94bob 23—g 3bmolb 0sbsbds, ,,068d5mmdo M9bsdmMbsbamgmds 6n0dbagh mMa sb dg@o 3ol
35bDMb gMcmdmog Imbobormgmdals gobbmsbo ©obsdeymoal Rawgbadn.”

Lobbeals badsGomal EMads@nzsdn gMmIsbgmobogsb asbobbgegzgdgb 0sbsdmbsbarmgmdsl gsMmm
5 3066Mm aogqd0m. BoMmm g53980m M3bsdmbabomgmds 60dbsglb ebsdsmals MBsdmMBsbaemgmdals
gdol egbsbomagdma. 83 ©gRnbozanl  dobgoznm Mebssdbfmmadmmdsis Mobsdmbsbaggm-
305, 30b6OME goa9dmo 653mbabomgmdal 4393 dmsbEgdgb mebsdmbabomgmdsl Mmemgdal ws-

1 bmdags a., LadoGomolb mgm@ns, 3s8md398mmds ,,8g60Ensbn” md., 2005, a3. 29, s0bndbmmao dmdmaFgdol wg-
Gomn sbamaba dgandmasm abommo. (303gmombo @., onGoeonmo 8gomegdol dmdmgMgds 83—10 ao@sdndsazgdamon
353m(398s, d930b 308m3(3938emmds, dobbgbo, 2006.

BgFgogmo b., mosmgd@ongnco mmangs, od, 1965, a3. 392.

3 Kelsen H., Reine Rechtslehre, 3gm&g gsdm(398s, 1960. a3. 57; Hart H. L. A., The Concept of Law, 1961, gv. 77.

4 ob. as3yMgemady ., LabbrabbdsomgdMogo MIsEommmds ©d MdbsIMBaBamgmdal abgsmdal  Laggdggmo.
0., 1989, a3., 173—174. sbg3g, a>dygmoadg ™., bLogdoGmzgmmmb bobbrob bsdstmmoal 3mEgdbob gobdsm@gds. md., 2008,
a3., 193; 8sboMadg o.,  LobbemobbaBsmmmgdtngn 3sbmbolbdggdmmds  ©obsdommdn ©bBsMmgdabomzgal, as8md(393mmds
1 b0ggmbamo®, @d., 2006, a3., 115—116.

44



BoBoemgdno (mEaobobs@mtn, Bs899Dgdgmoa, ©odbdstg, — bojomggmmb LL3—ob 24—g dubmo;)
(36mdomn @ogd@os ob, M3 obsdegymdn 08bsdmbabaemgmds Mol ©sbsdsymgdMagn baddnsbmdals
L39(30803YM0 FMEMTs. ©EIBSIsMMOL gPM30MM3bnmo sALEMMadmmdabagsb  gsbbbgseggdom, msbs-
dmbsboemgmdol gm@doom Rogboem obsdsmmb, dogmo Mogo L3g3080396M0 Meg0LgdaMadgda sbabo-
5090L. ¢306M39mgb ymgmobs, dbg39mmdadn a35d3b XA VBN sbsdommal b3gox0gs, MM3gmocs
begosmmMo Gbogmemmanabs s 30dobmmmanal dgbBsgmol Lagsbl Bomdmawagbl. s3wgbs, @sbs-
Jommadngo xanaob bggtoms onmoogmo dbgds g.6. ganua®o Jig30Lb bmgosma®d—agbojmemm-
30960 33bmbdm3ngMgdoom babosmwygds.

1. bsdstmmgdmngn ggad(300b 396935 36535930 M3653MbSBaEgMdalb 3MmMdmads-
&ng3ddo

badsmmmgdmngo dmbgbmnggdal byMmbgdl dmmal gogdiol Igomelb gMom—gmmo 360d369mmzs60
s©anmo gofogb. LbadsGmsamo, Mmammi Labmasmmgdfogo (3bmzgMgdol 3MmEd@o, Ladstmeg-
36030 Pmogmomdaol dmbabgbMoggdmom bdnmsw dndsmmsgl gogionl dgomeb. gb 306503690
1398 gbBoma asd8maygbgds bgas@onmo 3603369mmmdam, Hmam®(3 Bod@mdM0gzem sMambgdymal s
ooz godmbagmbal 5mbsbndbsgem.t  godzombamab8n Bom3mswagbl Lmdngd@mm—omgomabdnm
gommbmgon® 3mb3g5300L, MHmM3gmbsz ss8nsbol 353536908 3nshbos ggodznsms Lob@gdsw, Mm3-
™03 3M5J&03nmo gsdsmmmgdmmos, o3Msd mgmEammo mafmgdmmgds 56 aooRbos.”  gngom-
boemab3n, Bmamez bomImbabzamn gommbmgon®o dmdmamagds, gsgqdol dgomelb ddommm v 3s-
330609d> s 580@mBsz LodsMomal 8536097830 GommE asdmoygbgds.t  3Gma. a.093bsdy,
bgm3ob@nsbamn 3939369806 mgm@nal 3M0@030bsb dommomgdl, M3 godns Bomdmewaqbl mmaon-
3060 sDMM30980L mog30LgdNE ML, MHm3gmos gemabbdmdl 6gdnbdngMo gdmmgdol ©sdggdsb,
09930 030 3M39803me dggal odmggzs s 83sbmabagg go(3bmdogMgdymoas Im(3g3mmo @gdmmadal
399bod53mds Lnbsdgnmgbmsb.? bLadstmmoalb dg(3609Mgdsdo MBMM FoMom ©s MBS J3mgzelb bog-
0mgdL god300bs s 3MeadsEndInl, 0bgzg Mmamms, Bogoobs s 3Mgbydgonl bsgnmbgdals dgb-
Bogmo.”  Lobbmaol Lsdsmmomadn bsdsMommadMozo ool 8gomma gobbs FnmEMgdnm ©o@gz0Mogsl
0dgbb sbsdammdn mobsdmbabormgmdal 3Mmdmads@ngadn. gb ¢3965L369m0, bm3 Lobbmolb Ladsm-
ool 3g(36096980b gHo—gho 1dbndzbgmmzgabglb s Mmmagl 3Mmdmgdsl bsmdmawagbl. b3g-
(305 000 mo@gfe@M@adn, Lobbrolb bLodsmmmal 396mbdgdmmdabs s Labadsmmemm
365903530, 305M9dMmns, M3 Mobsdmbsbomal Jdgwgds dodgbmdmag 39330630 mbos nymb 3L~
rmegdemol dogf Rogbom ©sbsdsnmgdMog dgmgamsb. 3Mmg. m. BgMgmgmn 3obgdmdMog 303306
653530 30653mMbaborgmdals s9y30mgdgem 60dbse sm0sfgds. 3adgdmdMngn 393d0M0 3Gl ol
md09d&mM0 dmgsemo, Mmdmol domds sbsdsymadn mabadmbobomagmdabsmgal 3sbyybalbdggdmmds o6
dgndmagds ao3M(39m@gb. 3530bosedyg, ebsdammadn mebsdmbabormgm dgndmgds Asnmzsmml dbmemmeo
ab, 306¢3 Rsnobs 485mgds, Mm3gmog bob MLbbEmgdL ©sbsdsnmgdtng Jdgwgdsb s Mmdgmocy dobo

5 Jotormem Labbemol bsdsGomadn, mtn o6 8g@0 oMol gMmmmdmogn 8mbsbarmgmdol dg8mbggzedn gobdMobo Bsmmen-
LaBobosmmgam Jdggdolb Rogbsdn sbsdoynmdn dmbBsBamgms oymas brgds g.6.,,msmabEn®a”  bLob@gdolb dobgogno.
3m 3930 LobEgds, M3wgbady 3oMalb dmbsborgmdabel §H®3abgmnbogsb s3LEMgdmmdsbs ©d M865dmbobarmgmdsals go-
Bobb3zo393L. oymazalb 88 Esmab@n@o LabEgdal (Zs8LEHmMmMgdmmds ©s 0565dmbabamgmds) LadoMobdoMm ggbmBgbl Bom-
3mamagbb gfmosbn  s3LbEMmgdrmmdal 36063030, HMBmal dobgogamss, §8gwgdalb Jgdswagbemmdal gebbmmzogmagdsdn
80DgdmdMogn bgmamal dg3@)sbo ymggmo s@s80s60, §85mgdsdn abo Bzmomalb 3mbb@&dogmo Bmbal gomogemabboby-
3o, s3LEMMadma gobobamagds. gehmasba s3bEMMgdmmdal mgm@oasl bl @@L (36mdama s3bGGagma Labbemal
badamomal 3Mmggbmeo kinafeli, Kienapfel D., Hopfel F., Grundrifl des 6sterreichischen Strafrechts, Allgemeiner Teill, 89—8
a53m(398s, 2000, a3., 192-194; 53sbmsb s 39330Mgd00 ab., Eu@sgs 8., bobbmob LedsGmsma, bmaswa baBamals Jodmb-
omgd, 89—8 a08m(393s, @3., 2008, a3., 284; 39Lgmbo 0., dmomyzg 3., LobbrEb LsdsBmamal Dmaswn BaBamo, ©sbadsmmon
o 3obo 0g3gdmmgds, 38—y a00037doggdmmoa aodm393s, JoMmmo gsdm393nb LadgEbogMm Mgwsd@mtn  ©gsrmady o.,
3968565m0sb Mmomadbs sMbgbndgzam8s b., mdomabolb 1boggMmbodg@eb as8ma3gdmmds, md., 2010, a3., 286—287.

6 35Bgndgzomo om., Kelsen-ob 8mdmgmgds badsmomambs s bobgm8Bagmbdy, od., 1928. ag3., 45.

7 smgdbodg ., 3ogqys 0., @sbgmos 3., gmdsbadg g., Bgbadg b., MemabyGo oyMoponmo GgMmdnbmemmans gsdm3d(39-
mmds ,,896M0@0060%, ™d., 2015, a3., 164; ab. sbgzg, dmbgemalb Lsdsgom mgdbogmba, aogmb gobzomamgdol dMmmamsds.
399a. Mowas b., s bbg; Ggo. agmagbody 3., @d., 2004, a3, 185.

8 Bomdmbobgnm, momgmb sbgs, gbg ngo (Die philosophie Als ob);

9 o3b3dg a., 3gM8sbmma bgm 3968 006gmmmdol 393g(36930L mgmEins, »d., 1963, a3., 297.

10 gommbmgon® s ogmoogee mo@gmasgmmodo 3Mg3emamgdl sdMa 08al dgbabgd, MmA ,,3Mgbndg300bogsb
396Lb3s398000 God300b amymazs o6 Jgndemgds (praesumptio iuris et de iure).

45



oamdolb o(30mgdgm 300mBslb BamBmowagblb.'  admmads, HmMm3 mobsdmbsbaemal dmd8gwmgds
30DgbdMoM0g 3ogdomdns s3LEMmgdmal Fogf Rswgborm @obsdsyymgdfng dgwgamsb, o. BgMgmemal
dogt 393dagqdamo 30dgdmdMomdal 3G0b(3030L LobbmobLsdsMmmgdMogn sb3gd@&nb asdmbsdmemg-
doo.12

0913(35 5b0dbyyemo LsdsMmmagdMngo 3mbLbGMMJ300 3oM339me Mabzgdl dga3egL. dbgoz9mmdadan
33543b b, Gm3 dobgbmdengo 3533060b 9.6, ,,009335& MMl MmgmEoolb” dobgozam, mdogddne
LRgPM3n MSB6sdMbsbammgms BngH ©sbsdamgdmng Logdnsbmdsda 8son Bng® dg@sboro Bzemaemals
345633935 dg¢9dmgdgmos, 30650006 dg930L @eamMadnl mgambsdMabnm yzgms dofmds mobsdatd-
60d36gmmmgabns. 838 ©gdmmgdol mobsbdsm, ©sbsdsmmol b5ddgbgdmal s @obsdsyymal sdbdatnls
989090, M3bsdstn 360d369emmdabes @s 33m@gba nbnbo 3sbmbbaz MobsdMaw sg9d96, 35306 Bm@gba(s
65399bgdmal dmddggdals sgsmn dsMBm Mobsdmbsbamgmdbom o6 dgdmogsmamads. 65379Dgdgmds
BmaxgM dgndmagds 3abybo sgmb sbsdaymol dgsmmdomoa s3LEMEgdmmdabomzgal, Gmgmai o6
BoM3Moagbl 00bsdmbabormgmdsl. o6 Mbms ©sa39306yglb oboz, Gm3 dgndmagds Bsddgbgdgemo,
36535mals dmsmm s3bEANmgdmals Mmedoy 3mgaggzmabmb. Mobszganfggmos hggb 0dslb o6 3538)-
303900, M3 ©6sdsnmdo M65dmMbsbamgmbol dgdmbggzedo LogMomme o6 3MLgdmdl 3n0dgbdmdmngn
39330670, 63390 ©3bsdommdo 38bsdmbaboemgms 3mJdggdgdo ,,a0dmsmgdagmas”  S8LEMEgdemals
d9d39mdoo. Mmam(y 30(300, ©63FsYdn 05653mMbsbaemgmds sl aobDdMsb gMommdmoagn dmbsb-
omgmds aobbAHobo sbsdommol Bowgbsdn (bogsGmggmmb bbz—oal 23—g dnbemn). mmgaozno byg-
mmds 3mombmazb 030l smnsMgdsl, GmE 0dsb, Mobay Mgemn@aE ©obsdmbobormggda sbm(309mgdgb,
dodsmoggemns 030bog3gb, Mm3 sdbEmgdgmds gobsbmM(sngmmb Jdgrgdol dgdomagbemmds, gl Lbgs
3M3xgM0s 0 3 dbsdommol hogbnbomzgal 30mmdgdal asbbdEsl dgdadbs, bmmm gl @ 3565L364-
mo 3o bagommggmmmb bbg—ob 35—18 dqbmal dobgogzom, bomdmswagbl sbsdsmmal dmdbagdsb.
5936 358mM3nbsMgmdl gMon mmaninmo ©sb3gbs. sbsdmbsbomgms BngH gsbbmmzogmagdmeman
49890098930, 30bgbmdMomdal (39 bommdal) 36063030l Fobgogno, BocBmapaqbl s8LEMmgdemals
d0gt ©absdagyemals Rogbabomgol 30Mmdgdol asbbmsb dgddbsl, dodsbowsdy, ©obsdsmmol dmdbs-
©9dsb, 3ogM33 33 3mba(300056 sbsddMEdn M3bs3mMbBabomgmdals mmaoznfn ©sxydbgds dgmdemg-
dgmos s 8d0@m3 3a(30mgdgmos 593985 0dabs, HMI mEasbobe@mmo, Bs34gdgdgmon o6 ©s3bdatg
33 gdmoal Fogf Rogbomo I3gmmdals 015653mboboemggdo sM0sb. Babssmdwgy dgdmbzgzeda 3o-
LyboLEggdemmMds sbsdoxmadn MdbsdMbBabomamdabsmzgal dgydmgdgmos. 35dsbaady, Bod@mdMngsw
dmbeddowgdgmn dmddgwads oMoogmem bbgs sMoxgfns o) oMs ©s8magMmgdam ©obsdsmmdn
0565dmbobamagmds.

Mmamd dgdmo ©az0bsbgm, 3onbammdal 3M0b(303L, o6 domeydl gMo LndMEBYgdg Imomagzbmb,
65359m3n 5653mMbsbomgmdal aLgsEMbOL Lsgombgda. Labbmal Ladstmmal Emads@ogzsdn ©s
Labadsmomm 3Mad@nzedn oo Babns smnsMgdymoa od39bmBMmO MmN M8bs3mbabormgms ©sb-
RoMdab bo%@d3QoQ.14 Rggb doagzsohbns, MHmM3 Msbsdmbabamgmdol sg3gbmMma dybgds dgodemgds
203mb LEmMge LadsMmmgdMngo xod0ol 3gomEmsb  dndstmgdsedn, 3065056 ™mMogzg dmazemgbo-
Lomgol sdsbsbosmgdgmons goggdoma 353936985, RO™ 9@ 03, M96IMbIBamgMbal od(39bmEn-
mo dmdemgmgds LadaMomgdMogn gogionl godmgmabal 3gMdm dgdmbgggel Bomdmawagbl. Azgbogal
LoobBgMgbms 3Bme. a. bagygdosl  Fogh asdmoddmmn goMammo 0dsbmab s 3d3dnMgdoom, M3
109698 BodiEonmmdal godm ogm, BGm3 gmaggorn baddgmms 3o3d0Mdn, Mmamts Babo, 398gammagma
MOMYMBEDbI6 M65IMbIbamgmbal og(39bmEINm MmgmMasl, ©s s0sMgdwbgb mgbabl, Mm3 yggme

11 BgGgmgmo ., Lobbmab bsdsGomoal 3Gmdrmgdgda, 3gmyg Gman, gsdmd(3gdmmds dgMnwasbo, md., 2007, a3, 19;
a53yegemadg ™., Lobbrobbsdsmmmgdfogn Mdsonmdol 3Omdmgds ©d ©86sdmbobaomgmdol @abgsmdal bLaggedzgema,
3., ,,89(3609Mgds* 1989, a3, 19.

12 badgmms Lobbmab LadsGmmolb mgmEsdn M6s8mbobormgmdal EMmL 3abgdmdmago 39gdoMolb ©omagbal Lag-
0mgdsb 9bnbosmBrogagdmms 30dnbbzn o., HmBgmaz 0DnsMgdws 08Mmabogmoa 0bgmoba®o Labbermalb bsdsGmemal Joam-
35b > MbsdmbBaBamgmdabamgal bsgdsMobaw scnsMgds IbsFamEmeb oMol Mondy 393d0Mnb s@Mbgdmdal. o8 mmanzno,
06035l ogaMza(3 33930bgds  ©dbsdammdn 08653mbsboemgmdal gfHm—gfMo gm@da. 335bmsb ©s3dgdnMgdaom, ab.,
BgFgogmo o1, sbob. 6sdM. a3., 19

13 Bogygdas a., Bogdinolb dgmmeo LsdsBmamda (dbmaogmmo dgomememmann@o bsjomboa), 10 Bgma boomdomgm go-
3m(399s, LagoMmggmmb gommbmaag®m 8g36ngMgdsms 93509308, ®d., 2006. a3., 155—156;

14 ®3658mbaBnmgmdal 5gLgbmGmma mgmEol bbgssbbzs 3sMaszgda abomgo Fgdl BsdmmBdn; Jmdamas

3., 05653mbsboemgmdal obggsmdal Lagmdggmo (3mB3s6Ms@030L@Mma sbamaba), 3o335L00b LogMmsdmEbm w|baggm-
Lo@g@ob ,,35369% »d., Ne11, 2017. g3., 67—76.

46



09653mbsBnmg bbb Mmomdmb gHMIsbgmabasb ©sdmm30098ma sa93L™. 9.6. (,,000658mbsboemgms

16

©38m9 30009890 3sbmbabdagdmmdal mgmens).

30093 BO™ (3bdns LadsMomgdfogn Bod0ob 3Mod@ngnmo maMgdymgds ©sbsdamals dgs-
mmdomn s3LENgdMoL 3MMmadsbmsb dodsmmgdsdn. dgodmgds e3s3s@ 0cgzel, MM cmobs-
dmbaboengmdal og3gbmEma mgmmool gobz00m06gd0l dggasm, Labbmmal Ladstmmal dg(3bngcgds-
do dgdmgzos dgommdomo s3bEmmadmmdal (36985, gb 39bab3zbgmo 30 LabLEYIN® 393d0Mdo sG0b
0365dmbsbomgmdol (36905Lmsb. ogsL339b600, BMB LadsMommgdfngn godznol gBm—gHomn Labgs
dnommdomo s3bEMmademmdss. 03 dgdmbgggedn Mmzs dgMazbawo oMo ©sbsdsmmob Rewgbal nof-
oo 04gbgdl dgyMosba oMb, (odg%géb dsb 3063gLb dodstron Lozm(sbemal Fmb3mdal 30b6om),
ob JgMosbo 30Mb gobbMs dgoyzebl dg(3emBsdn s Rssgbnbgdl asmgGmmbomgdmmdom ©obs-
Bomb,"” Bggb Lobgdy agodab @sbsdsmmal dmammdacon s8LEMEgdermmdal 3mobo o dgdsmaqb-
mmds. 33 3bMng maglb 0hgbl gom3zggmo Ladbgmggdo, GmMIgmas o9y(30mgdmom s0babgds @ebsdsey)-
96030 Jdggdol LEmEN Lobbemablbsdsmmmadngo 335mogn3zs(300b boddgdn. dmzgdmmn bsznmbol
3500bobyzg8om o) hzgb Bogiosl, Mmammi Ladsmmmagdmngo Imbgbmoggdal dgomel wseggyfco-
bmdoom, 3Mmdmgds s@30mem aomangMgds. Lobbmal badstomoal bmgswa Bobomals Labgmddmgsbg-
mmb 938mMgdo ogMoonms bsgdob 30m0Mgdsl dgdgabsntsw Bamdmagohgbgb: ,,q0d@mdMage
653gqbgdgmo amfoponmae sdbMmgdgmoas, bmmm gsd@mdMogsm s3LEMmadgmo oyMoEammo
3b535mals ,,00M005%, MoEash gb 13565L36gmn Badgbgdymo d3gmgdal hogbabamgol 3obmbl o6
03980, 18

2.  ©565351m30 03653mbsBamgmdab bydogdEma IbsMab 3GMBmgds

®565dmbsbamgmdal @sbgsmdals mbdogd@nmn dbsmol 3MmMdmgds mabsdgommgy Labbemal Lads-
ool 39360965850 (3bmzg9mn @abMLoal Logsblb o6 BaMdmswaqbl, bmmm 30dgbmdMHomdals 3Mmd-
93> Loe@Iobgnmae 50l dgbBsgmomo Lobbrob Ladstmmob 3g3609Mgdsdn, oo dmEnl Jomem
bobbeob bsdsFmsmdo.!? G dggbgds M658mbsbaemgmdal bmdogd@ e dbomgl, &8 dbmng Labbemol
Ladsmommol EmMads@ngobs s LabsdsMmmmm 3Msogd@03zodn Mgdmg o6 sMLbgdmML gHmnsba 3mba(zns.

331RONBbomgdgmo M65dmMbsbamgmdol 3Gmdmgdsgogs Lobbemal Ladsmemal 3g(3b0gMgdals gsb-
3momo g8odns. Mmammz (3bmdomons badgmms Labbmol LadsMmmol 396mbdgdmmdsda 1958 Bemnls
boggmdgmgdal doemgdedmg ©sbsdmbaobormgmdol (365d0L @gRnbo(sns o ogm Bmzgdmmon, Moz mo-
653mbBoboemgmdals bydngd@m@o dbstnbedn  sMsgMmazemmzgabn ©sdm ogdmmagdal dgogal Bom-
dmoagbs. Ladgmms dg(3bogM—oyMobGms AMOgmgbmds LodsMmmmnsbo WoMmymMBES A5YBHNL-
0gdgen 03bsdmbsbomagmdsl. od(3e o, 30dnbl o, gMm—gfMma 3doMggmn ogm Lbaddmms dg360gFgdl
dntol, BmBgmog 00bsdmbaboemgms 3sbybabdgqgdemmdabsmgol dobgdmdeng 303306 o6 dnoRbggws
3 (30goms@. dobo mzgambsdMaboom, msbsdmbsbamgmdobomgal s¢30mgdgmn aym o6 Fodgdm-

15 GG ob., Bagygdos a., §3ggdob bsdsnmom 33omngngs(300L dmaswn mgmEns ((goﬁboﬁvg Lobgmaddem-
3969mm), 3., 2010. a3., 258—259; ob. sbg3g, bodygdos a., Lobbrol Losdsmmol 393609930l Jgmmomemaonn 563560,
3., 2006, g3., 131—134.

16 ,,00659mbsBomgms ©sdm30gdgmo 3sbbodggdmmdalb mgm@anl bagmdgmosba 3Ga@ngs 8mzgdmmo sGab Jmdsmos
3., obob. 6536,

17 Bagygdos a., §8900980L obsdommom 335rmngnga30alb Bmasmo mgmEns, sdb3stg Labgmaddmgsebgmm, 2010, a3.,
259—260.

18 Lobbemol LaBsmmsemo, Labgm8dmazsbgmm, bmgswn Bsbomo, Mgosd@mmgda, d3Gmu—agdgtodmbo bogygdos a., s
3Omg. omEns b.,, g08md(399mmds ,,89M0©nsbn”, md., 2016, a3., 279; DabEsm 0g03g b oMb go@oMmgdmmo Jg8mga
6536m330: MmEas6nDgdMmn absdomal Mebsdgemmay asdmgmnby 3gdab 30dnabamaodaznnabs s LadsMmamadgysmmgdals
36mdmadgdo Jotoqen Lobbemolb LodsGmomdn,  Mge. bagygdos a.,. md., 2012, a3., 994. ob. sbggzg, godygmadg ™., Logs-
M039mmmb Lobbrab bsdsFmomab  3mEgdbolb gobdam@gds. Dmaswn BaBagma. doMggma Boaba. 8gmyg dg3bgdamon asdmzgds.
3., 2008,33.,185; @Mags 3., Lobbeol badsGmama, dmgswa bsbomal Bod8mbomgs, mebstmomnmo &gbGgdal bodymdnms s
39bL0b 88mbbbolb dgommmal gedmygbgdom, 39330y godm(3gds, »d., 2008, as., 285—287.

19 80DgdmdMomdal cgmEnal mobob8sm, Msbsdmbabamal obgsmds mdagd@nma BbMag oxmdbgdamoas abgdm-
360mdol God@mmdyg. sbadbyma gdmmgdsl onMmoogm mo@gMe@Mmado gsds@mbadamo 3mbaas gFomagh. s3sbmsb
535330698000 ab., Bg@gmgmo 1., Lobbeal LadsMomal d3Mmdmg8ggde, 8gmeg Gmda, md., 2007; a3., 19; BgMgmgmo o.,
30b5DmdM0z0 3539060 Lobbmol bodstimsmdn, md., 1957, (Bnbym 960Dg); BgGgogmo o., 8adgbmdMagn 3ozdotn Labb-
mab LodsGmaman, md., 1963; go8yMgmodg m., bobbemob bsdsGommoal 3Gmdrmgdgda, @. I, md., 2010; a3., 236. @amgbgemady
3.,  3abgbmdMogo 39390l goggdabomgal, g, ,,85(369% , Bommbmgganbs ©s LadsGommab bgns, Ne3, 1977; Yrpekenuase
M., Teopuss BEpOATHOCTHOM NPUYMHHON CBsA3H TpeOyeT nposepku. “Coberckoe rocyaapctso u mpaso”, bl z-ob 3536096 gdsms
030g800b g@mbagmn, Ne5, 1974,

47



d60g0 3933060, sMe8g Mo0dg  3o3dotn  Rowgbom ©s6sdommmsb.?  gsmammbamadmmdom msbs-
3mbobomagmds aobbobdmgmmm L3g(305059M d98mbzgz9ddn obodggdsw BnsRbosm o. BMS0BabL?!  ®s
3. omammmeEb0ob.?? . BMo0bobal Jgbgommgdnom, ,,0658mbsboemgmds s@bgdmdl yzgmes 08 dgdmb-
393580, MmEgbs(z M83qbndg oMo gfMmo Rl gMmbs ©s 03839 gonBMmbomgdgm obsdsmmb,
bobssmdmga dgdmbggzedn ombxgmo eMhgdmes dmgdgwmgds, Hmdgmas 30DgdMM0g s dMsrmgm
393906305 Bogboen ©obsdommmsb.?

6193930039 Bbam 0gMoomm Mo gfMe@MMadn 3aEMmcmbomadgmo Mdbsdmbsbommamdals
39badmgdmmdal 80 gdbgb a. gmemgmemmgo®,  b. LgMaggzbze®?, 3. 3MbEmGMbmgsn,® L.
3mB60dg30,” 0. bgoxg0.2 Im398mm 53@mMgdL osRbosm, HMB Mobsdmbabamgmdals sanmoa o3l
oM 3oMBGm 03 dgdmbggzedn, Mmmgbsy yggme 0obsdmbsbomg as6bMsb 3mddgmgdl, sedgw 353nbs(s,
mEgbsg domn dMsmoa aobbbgeggdymos. hggbol m@mds MBIgbnm, mobsdgmmag Lobbemoals badsto-
mob 39(3609Mgdsdn goBmNbamgdbmmdomo mbsdmbabomgmdols 3Mmdrmgds@nged ©s3oMas dJ@me-
mmds, 306500056 LagoMmzggmmb dmddgwn Lobbrob Ladsmmmals 356mb3gdrmmds MbsdmMbsbamgmMdal
33bboDM3MogL, Mmamms Mmoo b 8o 3ofMal aobdMsb  gMmmdmog dmbsbamgmdsl asbbMsbo ws-
badomemals hoggbsdo. (bodoﬁ)m(w@mb Lbg—ob 23— a‘gb@o). bbg—0b dmgdnmo bLo3sbmbdwgdemm
953060305 30dmMo(3bogL gonRGmbomgdmmdomn msbsdmbsbormgmdal dqbadmadmmdsl. gammammo
badsmoal dg(360961905dn, gobbsgmmmgdom 3o agfmdsbym Lobbrol LadsMmsmadn oo babns gods-
&mbgdamos 9.6. ,,m0d080Mgdagmo og39bmBmmgdol mgmMos®, Mmdmol msbsbdsw, sbsdsnmgdtng
989098530 dmbsboemg 3060, s3LEMEadmals dMomolb gomzamobbnbgdol go6gdg, Lszmomsmo dGsmal
30bgz000 onbygds.” 3.3. 0g8930L @zomboDEELm, dofnmse J3gwgdady 0obsdmbabamgoms ©sb-
ROM0L ©8dMJoEgdMmgds 0domss 30MmdsEgdMmo, MmAd sMbYdmdL dMsomol asdmdMmosbggmn s
39858Ld9d9dgmn a5Mg8mgdsbn.?  aq9m3sbmem Labbmal LadsGomol mads@nzobs ©s 396mbwg-
demmdado g.6. ,,m0dn@omgdnmo sggbmemmagdal (369056 ol ©sBNdbymagds o43b, M3 L3gzose-
a0 s3bGYmgdgemo, Mmdgemas, msgobo LadbabyMadMogn dgmdstgmdom dmddgwgdl, dm3gdyemo
893508 96mmdol 8bmmme s8LEMmgdgmn godmads aymb, — domal asqdg, (sGedGsrmgmmoo
3md89dL), beaeam ab gob(s, L3gEnsmn® s8LEMMadgmL MBonEmBdol Rsbowgbo Basggdgdl 6
ogbdsmgds dob gobbmM(309mgdsdn, onbxrgmo oG b oMhgh s 3sbmbo Mbos sgmb Mmame (s
05658mbsbamad.*!

3365dmbsbamgmdal obgsmmdal Lagznmbbg Lanb@gmMgbm dmbsbdMgds 593L godmmddnmo . @gsm-
adgl, Gmdgmoas FbsGL gL m. gsdycgmadal Joge sensMgdye 9.6, ,,m0d0@0Mgdmmo od3qbme-
Mgdol mgmEnsl, Mog 0dsb 60d6sgl, HMB 8bsdmbabaemgms 3sbmbobdggdemmdobsmgals by zdamobos
9600060 dsMoemmdal s 8Md gfMmosbo ©sbsdaymal hogbs. s0bndbymn dgbgommads, hggba
3bDMoo Mesgme 03babyMmgdl dboMoodgmob.?  s3sbmsb, o6 8nggzeRbos 8nbeb3gbmbamsw ob, Gm3
MdoMommdol bndogd@n®o gmgdnb@gdn, GmIgmai bagMom mbws nymb yzgms msbsdmbsbamabsocm-

20  Bermuackuid A.Sl., Bonpocs! Teopun rocynapctso u npasa, 1949, gv, 119.

21 Tpaituun A.H., Yuenue o coyyactun, 8mbimgn, god8md3gdmmds, HKIO CCCP, 1941; a3., 111—118.

22 Iapropoxckuit M.J1., Borrpockl Obmieif gacTw yromoBHOro mpasa. (mgbnba®own, 1955, as., 142—143.

23 &M060b0 5.6., abob. 653, a3., T11—118.

24 I'.E Konoxkonos. Yronosroe npaso. Jlexiuu. M., 1896, ag3.

25 Cepreesckuit H.JI., Pyccxoe yronosnoe mpaso. ITocooue x nexmsm H.JI. CepreeBckoro. dbmgowo bsbora, C.-Ilerepoypr,
1905, as., 43.

26 &9 ITycropocnes I1I1., AHanu3 mOHATHS O IpecTyIIeHnH, dmbzmgo, 1892, aj., 37.

27  Tosmmmes C.B., OcHOBHBIC Havaa HayKH yroIOBHOTO MpaBa, bobbmolb Ladsmommal dmgswa 6sboma, 8mbgmaa, 1917,

. 57.

&9 28  Xeiien 1.5, IloncTpekaTebCTBO K IPECTYIIIEHHIO, 358m 33emg39, 36img3, 3mDbadggo b.3., Babsbo@ygomdom, 8mbgmao,
1914, as., 37.

29 e ab. 39mM3600b BgMogMsonmo Mgbdndmongalb Lbi—ab 29—g 3sMmsgmoga, Lows Bomgzsedns, Mm3 Jdgwgdadn
580096087y 3mbsboemal s6Lgdmdol dgdmbggzedn, ymggmo domgsbo bsgmmsmo dGsmoal 8abgogno wanbyggds. 83537 3mwg-
Jbob 26—g 3oMoa@ognl dabgognom, B3dgbgdgmos, ab 3063 aobbMsb bosgdgbgdl Lbgol asbdMabo datmommbobobssm8ogam
49900930L  Romgbadn. obggzg, 27—g 3sMsgmeggol obgmgom, ©edbdsmgs ab, 3063 gobdbMeb ©ogbdamgds Lbgal, gsbdmsba
3o mbobobosmdmgam Jdgwgdal Rewgbsdn, ob,STGB, Starfgesetzbuch, 45. Auflage, 2008, 39bgembo 0., dmomgzg 3., sbsb.
6536, md., 2010, ga3., 317

30 Jescheck H.H., Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1998, gv., 598

31 Roxin C., Strafrecht, Allgemeiner Teil, me-2 tomi, Miinchen, 2003, a3., 138. ob., Gfogs 3., Labbemol  LsdsGmamo,
Bmgowo Baboemal 3ndmboemgs, 3g—8 godm398s, od., 2008, ag3., 287; sbygy NBO™ ©g@smman ab., 8dgomandznmo—3g-
M0bo ., bobbeob Ladsmmmo, dmgswn bsbomon, ©sbsdammol gsdmgmnbgdal (3om3zgmmo gm@mgdo, gsdmd3gdmmds ,,dg-
onsbo®, od., 2011, a3., 206.

32 mgomadyg 0., 3m@ngabs s 30Bbab Dgaegmgbs 8mgdal  33omnggaganobs s LobbEmobbadsGmmgdng 3obyb-
ab3ggdmmdady, ,,md0mabob gbnggMbo@g@nb gsdmd3gdmmds”, md., 2008, a3., 100.

48



30, (0L Jobobo. 33wgbsw, h3gbn MmzombsBMNLNM, sBsTsnmdn MbsdMbIbamgmds dgbadmgdgmns,
MmgmMs 30MsdotMn, sbgzg 9396@ Mo Mo 3s6bMsbzam, Modgosi Jzgdma 33946908 gGdmYMa
b gmmdas.

09 B39 33bsdmbsbommgms @sbgsmdal Lszombl madoGoMmgdyma  sigbmEmma 36Gnb3030l
dabgogom 35053by39@ 0, yzgmongfn megol sanmbdg amogmgds. hzgb 396 ©39mebbIgdom Lobb-
ol LadsMmmnl mgm&nado godmoddnem dgbgommadsl, Mm3 Mdstmmmmdal byydogd@&men gmgdgb-
&qd0, GmIgmai bogMom 9bos oymb ymggmo 0sbsdmbsboemabasmgol, gmazgmomzal ool daDsbo.
30650056, dm(393m0 ©gdMmgdal Mobobds, 0sbsdmbabaemgmds dgbadmgdgmos dbmmme 0d dgdmb-
393530, B30 obsdommol yzgms 8mbsbomg 8mJ8qmgdl Bbmmme dnMosdnfo gobbMmobgnm.® Moy
R3960 sBM0m Joemae FoMmgdeemn o6 Mbos 0gmb. m8bsdmbsbormgmdol @sbgsmmdal bszombol mnd-
0&0Mgdmmo sg39bmBmo mgmEnol dgbedsdabsw gowsabyzg@e mebsdgrommagg Lobbemal Ladsmemals
393609698530 Bob gomoadnm Bsdogl BomImowaqbl.*

365350 35653mBsBomamdals bs 396mMB3EAdemm (3693036 a53m3nbsca, (bl 3—olb 23—q 3nb-

© I (U] 3 ©QJO™M (30900Q50 g Q J d J 99
™0), bomdomo onb Mo o6 8g@n 3oMab gobdMsb gMmmmdmong mbabamgmdstdy asbbMmobo obody-
ol Aogbadn. obsdommdn mabsdmbabamgmds Mmad gsb6dbMmsbo ImJdgogdss s0bndbmmn ©qdamgds
3535@mMbgdmmos MHmam@(z Lobbmob LsdsMmmolb 356mbdgdemmdadn, sbgzg LabsdsGommm 3Mad@o-
3990, 0330 835bmdb s3sgdogdom abdal mmgogmGo joombgs, dgadmads o oGS 9396@ MM
336bMsbgz000 hogbor ©sbsdammdo Mabsdmbabamgmds, 9y Mebsdmbobomagmds domemme  3oMms-
3060 ao6bMobz0L @MML sM0b Fgbadmadgma?®  ©sg06yma 0o, GMI LsdsMmmoal Bm@ms ™Mo
9m9396@0bogsb dgmagds. gbgbos: 1. 6m@8ab &gJbE0; 2. bm@Bab 5B (amba, Lmmn).*®  Fgodmgds
09) 365 9396@ Mo N® a06DMsbznm Rswgborm @sbsdsymdn 38b53mMbabagmgmds, dabssmbmdMngsw
BbJ30mbom Mo, gb domn Imemdems 03bsgIMEMOL g bsLMSb M0l ©s383d0Mgdmmo.
LbmMg sbgo dgdmbgzggada, Mbws aodmgznygbmo abgomn 39456030, HmamMn(zes 3obmbals gobdsmEgds
dobo dmzemmdolb dobgogoom. s30m. 3. Yamgbgemadol dobgamambogMymoa asdmmddom, ,,qbL gobmogm
9Oma 3500 ,,30m 30968 gL baMggmoe®, MmBgmdoy LadsMmemB3ndRsMEadgmo 5Ms BoMmEG™M MR ds-
dmbons, M350 3omMEIONMO(39 3obsmagbmb 3obmbols &gjlb@n. ndabrs dobgogom, oy Mo LyyMomo
353m0339090s, 353m0ygbgds 39bmbol asbgzM(smdoma 6 Jgbemmmgomn gobdsmBgds. dbmmmmem 530l
398093 3g0dmads asoabymal, asdmoaygbgds o9y o6 bagMome, b o) 3m, Mmam® s s dmzmemm-
doo, 396mbals Im(3g3mo bm@ds. Loddg a3993L 6dobs LadsGMemdbMIgmmdom dJ@&msb, GMImals
a9bbm@(309mgds yzgms dgbodadal d58mbzgzedo suys0madgmns. ¥’ 3 8bMog Loob@gMmgbms Ladsto-
39mb bbz—ob 89—9 dqbemn, Gm3gmog 430035bm3L 30MEsdotn  ©s sMednMosdotn (9396@mom-
‘360) 336bMsbgz0l @gBnboznsl. mmaoznMs bsdmagigds Lsgomba 0dolb dgbobgd, o3 dgdmbggzsdo
09) Mmam& mbos dmbogl badsomggmmb Lbz—al 35—9 dqgbmol asbdsmBgds. 306mbo &qdbEsee-
a6, 969 Lo yzoboGyzom gobdomBgdol segdzgdgdsmmb, o doModom dgdrmmaznm  3s63sMEgdsb.
R396 8nagoRbos, M3 05658mbsboemgmdals b 306mMb3gdmm ©gxnboznnl gbsdsdabsw (bL3—oab 23—j
dqbn), 396mbn Mbos gobodsm@mb Lo@yzsbndyzno ©s 33gbs Msbs8mbsBomgmds Mbos s3w3-
300, MMam® (3 30Ms3060, sbggg Md30MEadnMn gsbdMbz0l dgdmbzgzsedo, gobsowsb LL3—ob dg—9
dgbemols dobgogom asbdmobzs mMa bababss. ormds gb xgM 3owgz o6 60dbsgl 0dslb, M3 sbndbem
36mdmgdadg Ladmmmm 3sbybo as(393mmos.

939300890 Gbo 3M08absobGo b. Gogsbigzn 9.6 ,,39086b3930L MgmM0sDy” oyM-

33 ©gomndg 0., ©sbsb. 6530, a3., 108; sbggg, godymgmadg m., LobbrabLbdsHommgdmago WdsMommmmdol  3Mmdmgds
5 0658mbsBormgmdals @sbgsmdal Loggmdzgmon, od., 1989, a3., 68.

34 @otogs 8., 80oRbns, M3 Mobsdmbabamgms @abgsmdal bLagomba maBoGomgdama odzgbmmma  mgm®oanls
8obgogno gbos gomsbywgb. ob sbgzg, Fommomgdl, ™3 LogdsGmggmmb Labbral Ladstmal 3megdbob 23—g dgbeal
&99b&0 bos ao608sMBML Igbemmomew, 39MdmeE, Mmammz mEn 86 8o oMol gsbdMsb gMmmmdmoaga dmbsbammagmds
356DMsbo JomomnbobobasmBogam 8mgdal Bogbsda. ob, Gmmsgs 8., Labbral LadsGmamn. Dmaswn bsbomal odmbamgs,
39—9 ao9m(393s, @d., 2013, a3.,333; GuMogs 3., bobbmolb LadsGmamon, bmgswo bsbomo, dofggmo Bogbo, ©sbsdsgmals
dmdmgMgds, as dmd(393mmds ,,8gM0@nsbn”, md., 2011, a3., 328.

35  mgomoadg o., @sbsb. 6536, a3., 97.

36 mafmgbgmadg 8., mgaedg@nolb dgbagmabsmgal. bogsmmggmmb bads@maomdmb B3aws sbMos 3omggmbmumgdy-
ol babgemmdal Jomorgmo 0bogg@bodgdo. 3ndsbo@etmmm Igboghgdsms s  LadsGmmal ggo3mm@g@ob dGmIgda Il
353m3(398mmmds ,,dgMn@0sbn”, 3., 2015, a3., 154; ab., sbggg, amgbgmadyg 8., badsmsma, MmamM3 asbdmInmgdams
LobEgs.  dogmegBgbo. Ladgbogm  guMbamab, ,,dsGmgma dmmoGogs” b3gEnsmymo asdmgds. LgMas, ,,LsdsMoemg-
6030 3mmo@ogs”.  LEY. gogmo JoMGogalb babgmmdal babgmdbogm 3mmo@nzob s Jommzgal bamg@mmm bzmms. md.,
2015, No21.

37 mafmgbgmadyg 3., @sbob., 653M., a3., 154.

49



bmdoo oMb MdgMms sbsdamdn mabsdmbobomagms gobdMobzol gMmnsbmdal, MmamEz mebs-
dmbaboengmdals sgy30magdge 306mdsls.3 6. &o356(3930L  dmdmgMgdal dmegigh 3mbGmmedL ,,ma-
653mbabomgms Lemmopsnmo 3sbybobdggdmmdal 3Mabzn30“  BaMdmowaqbl: ,,mdogd& o dbMog
30DgbdMM030 3939060 M3bsdmbsbomams ImJdggdgdbs s @ebsdeymgdmng dgwaal dmmMol, bmenm,
Lmdogd@ e AbMog sbsdMamgmmds gobdMsbzol gMmsbmdals babom, s31dbgdl @sbsdsyyemdn mes-
653mbobomgms  bmmos@ggm 3sbmbobda gdmmdal. sbsdmbsbomgmdsl 8nggnmabgds ©s3bsdszgms
dbmmme 0bgon ms33mycl meg0bgdamo dgdmbggzgdn, MmEabsi Lobgdgs bmmosGmma 3obyb-
0bdggdmmds, g.0. yggmob 3sbyboldggdmmds gMmabomgal s, doModom, ghomol — 333@0[)00’)30[)”.39
“@bsdoymdn  33bsdmbabomams  Lmmowastmo  3sbmbobdggdemmdol  36nb3030L b, Gogobsgzal
3Mb39800L B3g6 dmmmdwg 396 a030b0sMgdm, 306506 50bndbmmo gdMmads vd3eMe gbo-
boomdmgagds 0boognmsrmMa s dMsmagmma 3abyybabdggdermmdal 3M0b(303L, Madg3 asl msbs-
dgmmgg Lobbeol Ladstmsma. bbgsms dmmol 6. ogob3gzalb 3mb3gg 300l bogmo magzal ™Mby
3oMas© d960db9L 03MmMNbrgmds 3M0dnbaemalb@gdds, md(ze medsdsw dgndmgds 0md3gsl, Mm3 dgm-
9 9300960 9bmdsda 5mImMAbrbgb s Mabsdmbsbamgmdals (36985 3o8madgzgl Lobbmolb Ladsmeanls
Bmgowo bsboemol bLggHmEsb.* Jomggmn 3G080bsmab@gdnwsb @. ByMmgmgmo gfmo—gfon 3o6-
390 0ym, OMIGEBs(3 9056 ©36sdsmmdn 0sbsdmbabormgms gsbdMsbzol gMmnsbmds, MeMymaos
FMamO3 3oYBONbomgdgm bsdmbabomgmdal, abg msbsdmbsbamgmdsls gongMmbomagdgm ©sb-
sdomdo s LbmMsw domonmgdos, ™I ,,ms65dmbsbomgmds dfsmal bbgssabbgs gmMdnl @mmb
©5913398gem0s ! 8Eagomons sb3gd@om oMol momgdmmo 3. Mamgbgmodal BMnse LanbGgMgbm ©s
d9&om sg&smma badg3bogMm Bodmmdn, Mmdgmoz sbsdammal bydogd@nem dbotgb 9dmgbgds,
dsbdo dmbsbomagms LodMsgmals dgdmbzggado. v3@mMal dgbgmmagdom, ©bsdsmmda dmbsbomagms
LdMd3mOb dgdmbggzedn mammgmmn Jomgsbal J3gmgdol bydogd@ e dbstyg x3g@gbBomao SoMws-
3060 asbDMobgom  g53mabo@gds. 3sbbMmsbo dMamob gl banmbsobgmds ©sdabsbnsmgdgmns Mmam(s
Xa9BoL 96 MmFab0Dgdmmo xampob dogm howgbomo ebsdommabomzgal, oby Mbsdmbsbaemgmdals
(3086 360d369mmmdom), 0196553LEMMdmMIabs s Bmommdamo s8LEMMgdmmdabomgal. sbsthgb
dg3mbgg39d3dn ©sbsdaymgdtog Jdgmgdsms Ldngd@mda dbsty dgadmagds aodmgmabogl §396@ms-
@0 aobbHobzams (3.

h3960 03330639800, abs 3g(3609M9d0, HMmgdas obs3oMEmdn 8bsdmbaboemgmdal dgbadmagdenm-
bl omnafMygdgb dbmemme 3oMEsdnma gsbdmaobzal dgdmbgggsdn, bdom dgdmbggzsdo, 3Mad@ogmmo
dogamomgdol 3madggmogdom, 5Ms3bmdogfsm 1d39096 Mbsdmbabamgmdsl sMsdnfmsdotn (3336-
&momm@o) aobdMsbgzol Jgdmbggzeda. 50bndbmmal bomgm Fogomoml BoMdmswaqbl 3Gme. o.
dn@hogol 3mbaz0s. ngo bg@b: ,,08653mbsbamgmdom Rsgbomon @sbsdaymals asbbMmabzals babosomals
bagombo s 6s3ggbgdmabs s @edb3smol asbdMabzal babosmn Mbos gosbywgl mobsdmbsboemg-
mdob (36980L Dmgon 303980086 g53dmMI0bsMY. M65IMbIBNm gL ©gMmnsbgdL gsbdMebzabs s
30Dbal gMmnsbmds. (bo%aobao Rgqbos, gd) sbgon gMmasbmds dgbadmgdgmoas Fbmeme dnMmsdnfin
336bMdbg00 Rogbnm ©sbsdanmgddn. 59gmsb 308mBnbaMgmdl, Mm3d msebsdmbabomgmds dgbademg-

» 43

d9mos 30MEadnmo asbdMmsbznm Rsgbom obsdommaddn”.®  s3@mE0b gl 5mbadbymn 3mbaczns
33583096 930698L, M3 ngo 3oMEsdnMn asbbdMsbznm 0sbsdmbabormgmdal ©sd(339mo0 Mbws aymb, ds-
3033 0fgbly Mo 5Msbs3domaboe sGemsbadndogatmm d3mboznsl magabrsybadnmsw 1ad398L 939689~
SEFo g56bMb3000 8653MbsBoemgmdal dgbadmademmdsl bsddgbgdgmmsb dodsmmgdsado, (3oem 394
dgamgdoo 0dznsm dgdmbggzgddn, Mmeagbsg baddgbgdgmn magal nb@gmgbl bgosegl dbmmmeo 0dsda,
3 53bEMmMadgmds Rsnobmb dommmbsobobssmdmgam dgwmgds, dsmmbabobssmdpgam dgwmgamsb

30856093530 30 gmmadoemos.*

38  Taranues H.C., Pycckoe yronosHoe mpaBo, dmgaswn bsboemo, §m8n 3ofggemo, Tyma, 2001, a3, 578.

39 &oa5b(3930 b.b.,, @obob. 6536, a3., 573.

40 960 8mgdggdsdn o dgadmgds Immogbogh Medwgbndy 3oMsewn 8gmdsmgds ©s, Mmd gmggmo J3gmgds oMb
960 3060l 3oMemo 8rgmBemgmdal godmgmnbgds. g.0, Modmgbn 86535393 >60L, ndwgbnggs w@absdamemacs (d‘@m@) ©9-
m0bdn96@, Bm@ ©amo@o) ob., Doitnuikuii U.51., YronosHo-npasosas 1okTpuHa o coydactuu. IOpuanueckuii Becruuk. 39—7
Boabo, 8mbgmgn, 1891, a3

41 BgFgogmo o1, bobbmob LadsGomol 3Hmdmgdgdn, as8md(393mmds, ,,dgMnwasba”, §. Il, md., 2007; a3, 37.

42 a@amgbgmody 8., obsdammol bidogd@ o 8bsmg 3abido dmbsbomygms Ladmsegmal dgdmbggzadn, mdamabals mbo-
396L0G @b dGmBgdo, Gmdo 255, gbogmmmaons. Ladstmamo. gdmgbgds ©dn@ Mo Nbbsdol ©edswgdal 100 Broboagh
(Gl 96sDy), d., 1986, as., 141—146.

43 Bypuak @.I", Ydyenue o coydacTHH 110 COBETCKOMY YTOIOBHOMY TpaBy, Kues, 1969, a3., 120.

44 d@hogo i.a., sbob. 6s3M. a3., 123.

50



60dsbmdemngos, M3 ©sbsdsyemdn  mbsdmbaborgmdobsl 93968 emmn  asbdMsbznm  dmgd-
d9®9d0b dgbadmgdmmdsl 3Modnbsmab@ms  d60d3bgmmgabo babamao sensmgdl @sebsdsyyemals Bsddqg-
Bgdgmmsb 30dsmmgdadn. dg(36ngH—on@abBgdal samdgb@n doamdstgmdl 0dsda, MHmd bmgngfma

domgabn dgabgdmma 1dzqdL 96 gmmamomsm 93000985 33LEMmademol JogM Rogboemn sbsdammals
390gab.”  sby dsgsmoma, 6. Goasbzgzn 6o8dgDgdemmdals dgbadmadmom mzmoams g396@ sy
396DMobgnms(3.*  @. BgMmgogmo 300g3  NBROM sGsHMadL 08658mbsbammgmdals bimdog@me db-
Mgl o oMy oMM 65349bgdmmdsl, 5680 mMasbobs@mMal, sdbdsmal s MobssdbEmmad-
mab 8md89mgdsb 3393l 9396@ oMo asbbMobznm.? mebsdgommgg Lobbmal Lsdstomal bma-
s©0 Baboemals babgmddmgsbgmmda dm@sboemns dgbgmmgds, MMMl Mobsbdswsy dgbadmagdgemos
653530 3653dmbsbormgmds g396@ oM gobbMmsbzamss. Lobgmddmzgsebgmmmlb sg@mmL dbago-
39emd330 543L 83bOEgdmol 94b39bmsb ©s3s3daMgdyma omamgds, MmEgbsai S3LEYMgdgmL
9dma3zs Imd3g00gd0lb ma30bBmgds. 0gmmabbdgds MHm3 ©obsdommal Mbsdmbobamgqdl ofs sgzo
Db nmo s3LEMgdmal 3mddgmgdol gomamgda. sbgm dmbzgzedo Msbsdmbeboemagbo «dgqg-
396 53LbEmadmol FogM YBGm 3dody sbsdaymal hogbals dgbadmagdemmdsl s, d5dsbowsdy, ma-
658mbsboemgbo 3mJdgwgdgb 9396@ o fn 3sbbMsbznm, 3530b Mmegbss sabEYYmMgdgmo 33 gomafg-
350 3mddgmgdl 3oMeadnmo gobdMmobgom, 83 dgdmbzgzeda s3bMmgdmol g4bzgbo gedmEnsbeymas,
61530 3365dmbsbmgbn dgabgdmmo 1d39096 s3LEMmadmal dogf MBm 3dody sbsdsmemal haowg-
6ol dgbodmgdemmdsl.

h3960 M3s MBIgbom, mEn 36 880 306l 0sbssdbEmgdmmdom dgbEmagdmmn dmddgwgds
dgndmgds oymb  9396@mommMo aobdMmabzom Aogbomn s bLogsmmgdmmm o6 oMol 3oMosdnmo
336bMdbgz0l  5MLIdMOL ©agbs. MbsIMbIBam Mol Lydld(300LsL MebsFMbsBamgmdal  Lyydo-
9J&mc0 366y 06sMAMBdL mog0l oG mommdsl. ol s3@mMgda, GMImadn MbsIMBIBaEmgmdal
dgbadmygdmmdsl dg9696 dbmmme dnfMsadamn 3s6bMsbzal, dobboo g gMdnbomgdyma Jdgwgdals
dqdmbggzedo, godmegsm dpamdsmgmdsado 356Mgdnsb, 3065006 dobbom ©gEgM3nboMgdymoas db-
mEmE 306390 baobbolb 3oMEsdoMo asbbdMsbgs, bmmm mgom doMwsdntn gsb6dbMsbznm Aomgboem
Y39ms ©3bsdomdo, 39Mdme, dgmmg bamabbol 3oMmsdntn 356bMbzalb MM, Mebsdmbsbamgmds
oM 339469ds. by, O™ Lass obdMobo @obsdsyymals abamabbgdss dgbadmagdgmos, svy30emgdgemos
353m30996mm LadsMmMdIDMBgmmdomn Jgbadmgdemmdabn, 30bsnEsb Moy abaMmabbadsl 9439309~
356190, 03530MMMMOE 3>DMIZoE0s. 33M339Mmn d3bM0m, ©IbsMALbgds ndmegomzg ameabbdmdl
35bdmAzoL. 006553bEMmMadmmdol EAHMLY3, 03bsdmbsbomamdals dbasgbaw, Rzgbo 3mbdazns oMab,
M3 ™Mo 56 9@ 3060l bssd8LEHMmgdmmdom JgbMmgdmmo 8mddgmgds 3gndmagds agmb g396-
Gomfn g3bdMsbgzom Rswgbormo s bLogsmegdygmm o6 oMol 3oMesdnmo gobdMsobzol sMbgdmdal
o@aqbs. 345(3, (30 gdgmns 353m30ygbmo Ladsfmmamddm3gmmdomn dgbadmgdemmdabo.

md0gd@nco s bydogd@&n®o 60dbgdol Mbagammmdal b 306mbgdmmm 3mbLE MM (309830, ©bs-
domemnl 3m3bagdabs s 3(309mmmbolb god0x360L 3M0@gMmandgdol abswagbsw, 3g@sw 36ndgbgmm-
3560 sgomo MdomMogl. ymazgmogzg gb LodsMmamddmBgmmdess, asM3zgmmo 3Om3gbgdol o9y mobs-
ROMEMIsMNS sEaqbs dmzgdnm Lbadstommgdmog bogMzgdn, GmIgmars dgbadmm 33568 053035(300L
bygfme dgadmads 60680730(9606(*700.49 dotosmos, gdmsmme hzgbo 33maggzal bogsblb o6 Bomdmac-
396L ©365d5mmol 3m3bagds s I3gmmds, 35303 Madsds dgndmgds nmgzsl, GmI Hmame(s
56535930 M3bsdmbsbamamds, sbg3g ebsdsmals IMIDowgds s F(3LgEmds dgbadmadgmos oMy
dbmmme 3oMesdnfn 3ob6dbMsbgzal, sMsdgm sbg3g, 9396@ MO MM gobdMsbzl @MMbss. Logdstmgg-
mmb Lobbmob Ladsfmmmal 3mEgdLo, 335Lmsb @s333d0Mgdom dMsgzamst dgdrEasl o6 nmgamoal-

45 Papor A.I1., YronosHoe npaBo Poccniickoit Denepanun, dmason 6sBogmn, 8mbgmgo, 2007, a3., 259.

46 Taranmes H.C., Pycckoe yronosroe mpaBo, dmgsmo bsboemo, @mado I, Tyma, 2001, a3, 594.

47 BgFgogmo 0., mobsdmbabamygmds sbsdsmmadn, as8md(398mmds ,,89(36096gds" @d., 1965, a3., 148—149,195—
196. 506036 65d6mM3do BgMmgomgmo o., onmgdlb 3. dbsngmdy., HmBgmbsz 8m3ysgb 939b@ Mot 356DMabgno Row-
9600 ©ob3smgdol dsgsmoma: ,,3mHMBB3s bamMn 396 aon@gbs magal 8gamdsmb gmadmgl s smbmgs dsb Mggmeggo,
0835 0(3MEd, MM geadmgn 830Mgdes Ibarmmzgal dmggemal. gmEmBabL o6 LMes sbormmgal 333mgmmds, onjom,
080 (3000mmM3Es ©sgdsms amadmzabacmzal obsdammoab Rowgbs, 8oaMad, Bmzs 396 gomssmddg3nbs, smbmgs Mgzmmagmn
3530L Imbogmagar®. m. Bgmgormal mgombadmnbom, sbgo dgdmbzggzsdn bagdy agsdsb  g39b@ oM asbdMabgabosb.

48 939680 mMo gobdEabzom 00653mbsbomgmds s3LEMMmadmol gJbzgbmsb ©s39330Mgdom gsbgomamgdmma sfnb
399ga 65dm@3dn, ob., bobbeolb Lsdsmomalb bmgswn bobomon, sg@mMms gmmagdnga, Mg, GYgdgmosdy a., bogygdas a.,
»doobob boggmbo@g@nb godmd3gdmmds, md., 2004, a3, 193;5bg39 ab., Lobbemob badsmsma, babgmBdmgsbgmm, Dmas-
0 Bsbaemo, Mgosd@mmgdo: 3Gma— 93gGodmbo Bogygdos a., 3Gmg. omwms b., 35dm3(393mmmds ,,3560©0560%, @d., 2016,

a3., 270.
49 mafgbgmadg 3., sbob., 653M., a3., 151.

51



60bgdl. doggohbns, HMI obsdommal 3m3bawgdobs ©s 3(3gmmdal 3gdrmgs dbmemme dofMEsdntn
336bMsbz00, 5 35Mo@ 9bnbssmdmgagds Mmabsdgmmay domoyymo bobbemal Ladstmmal Labsdstamemm
360g@0gol, HmIgmas oo babos 5m0sMgdl 9396@ Mo mGo 356bMsbz000 ebsdammals I(3gmmdals
Jqbadmagdmmds. doma doMmmgdama o6 dogzshbos dbggmmds 0dsbmsb ©s303d0Mgdom, MMB s@s-
30560 03obomzgol b §3bsYdMEaL 96 0dsl (3Lammdogl, Moz dobn 3mddgmgdal BaDsebl bomImace-
396L. LobbmELLsTsGMNMgdMH0z0 MNZomLIBGLOM, ©IBsTsnmOl 3m3bswgds s 3(3Rgmmds mocmgmb
dbmeme 3oMsdnmn gobdMsbznm dgodmgds, Maash dobsbn domEMmM©Ab doMEadntma asbdmsebznls
9mg396@0s. oMmamos dobsbn, dsmmosiz JoMEMMEYL 3oMEadnmn asbdMmabzal gmadgb@ns, oy
dm3bogds s 3(39mmds dgbadmgdgmons dbmeme doDboo g8 M3nboMgdym sbsdemmaddn, do-
dob 30Msd0M0 gsbdMebzol @Mmmbsi ymggmmgol o6 gmagoems dgbadmadgmo obsdsgemals dmdbe-
©9ds ©d 3(309mmbs, 5M33g FbmemeE 3d0Mggmn baMabbal 3oMEadomo gs6bMsbzal ©H™L, bmemm
(3 8996908 3gmeg bomobbol 30MEadoMm gsbbMbZL, oo o a30d3b obboo ©g®gHdabamgdmem
©56535mmqdcng 4390gdsbmsb bygdq.”

3L 336000 gd9m9d9dn

3oboemmdal 30M0b303L, o6 doenydl gfm LodMEBYgdg ImMemagbmb, sbsdsgmadn 0obsdmbabaem-
9mdab @abysmdal bsgnombgda. hggb dogzshbos, MmM3 ®ebsdmbsbomgmdal sg3gbmEmma dmbgds
dgndmagds s0gmb LEmEge Ledsmmmadngo x0d00b dgomEmsb  d0dsmmgdsdn, 30650086 mMngg
dmgmgbnbemgal adsabsboomgdgmons goggdomo 3939(3690s. 9EBGO™ 3g@n(3, 00b5dmMbsbormgmdals og(39-
bem@mmmo dndmgMgds badsmomgdmogo gogionlb asdmgmgbol  396dm dgdmbggzel Bomdmawaqbl.
30093 9BROM (3bswos LadsMommgdMmogo Gogd00b 3MsdGogmmo moMmgdmmads ©sbsdsmmol dmsmm-
domn 53O gdmmMbol 3MMdrgdsbmab dndstmgdada. LadstmmmagdMngn godznol gMm—gfma Labgs
dnommdomo s3bEMmademmdss. 03 dgdmbzggzedn Mms dgMobawo 3oMn ©sbsdsmmol Rowgbal nat-
5o 049693L Fgmosboe 30Mb, (59gbgdlL 8ol 30639L 8n8s(o Logmsbemol 8mb3mdals 3obboo), 56
Jdgfo(3bo 30Mb gobdMob dgoyzebl dg3emdsdn s Rssgbnbgdl asmmombamgdmmdom ©sbsdsmmb.

dgndmagds o oMs 9396@MamMa gobdMobgom Rswgborm ©sbsdsnmdn Msbsdmbsbamgmds, do-
bosMbMdMgo© o RBb(30mbamyMa, gb dscmn dmzmmMdsms MdbsgsMmEMbaL oagbsbmsb oMol
05353306 98m0; 0dnbs obgogom, oy Mo LyGomo godmozzgmgds, 3s3mnygbgds 30bmbol aobgm(zm-
domn b6 d5dmznmo gobdam@gds. baddyg agedab 63nbws LadsmmamIdMBgmmbom dg&msb, MmMIgm-
03 393009890 335¢0%3035(300b 3L Wb 899393 dsMML. M3bs3MBIBammgmdals Liydbud300bsb,
ab s3@mMgdo, GmMImgdaz M65dmbsbamgmdol dgbadmgdmmdsl 41339396 dbmmme 3oMoadntn gsbbd-
cobz0l, Jobbom ©g@gdbomgdmmn Jdgwgdol dgdmbggzedn, gedmamgam dpamdsmgmdadn g3ofMEadnsb,
306000006 30B60o @ gMI0bacgdanmos Jommme dofMggmo bamobbol 3oMesedafn aobbMsbgs, bmemm
»z0m 30Ms3060 gsbdMabznm Rswgbom yzgms @ebsdsyyemdn, 39Mdm, dgmeg batabbal dofMsdatn
356bM3b30L @MML, MbsIMbsbamgmds 56 a39469ds. M3bss3LEMEadrmmdal EMML (3, MIBsIMBIbem-
gmdab 3bgsgbaw, Aggbo 3mbasns oMb, MM3 Mo 56 @0 30Molb msbssdbmyymgdmmdoom dgbfrmemg-
o 3mddggds dgodmgds agmb g396@emmn gobdMabgom Rswgbomo s bagsmegdamm o6 sl
30MEs30M0 gobdMobgzol sMLdmdol ©oagbs. sbg, HmI Lawsz 3o6bMsbo sbsdommals obaMabbgdss
dgbadmgdgmos, s9y30mgdgmos gsdmgoygbmo LadsMmamddbmdgmmdacmn dgbsdmgdmmdsabo, 30bs0sb
5(3 EBMLBYdSL 9439309d5Mgds, 03s3EMMYMsE gsdMBze@Ns. goM 3390 ddMHom, absmabbgds
030030039 ameobbdmdl gobmdgsb.

md09d&nM0 ©s bydogd@mco 60dbgdal mobogsmmmdsl bs3zsbmbdwgdmm 3mbLE G (3098dn, @sbs-
domemnl 3m3bagdabs s 3(309mmmdalb gsdox360lL 3M0@gMmandgdob abowagbow, 3g@sw 36ndgbgmm-
3560 sgomo MdoMogl. ymazgmogzg gb LodsMmamddmMBgmmdess, asM33gmmo 3Mm3gLbgdol o9y mobs-
ROIMEMIsMNS sEaqbs dmzgdnm Lbadstommgdmog bogMzgdn, GmIgmars dgbadmm 33568 05035(300L
bzgfme dgndmads batdmaznmaobmon.

h3960 5bF0m, M3bsdmbsboemggdn ¢Mbos ImJdggdobab oMs LogMomm dobboom, sMsdgm bszdsmnbos
domn LogMmom aobbdMsbgom dmddgrgds, Moz aMmabbdmdl ©sbsdsnmdn mebsdmbsbomgmdals dgb-

50 9390 om Mo 3o6dMabgom obsdoymmal d(3gmmdal banbGgMgbm sbamaba dm3gdmma oMol 3Mme. BgMsd
Geazol 6odMmBo; GMogs 8., ,,Lobbmal badsGmamoa. Dmgswa bsbamals 8ndmbamgs, msbsstormma GqbBgdol 6adwdacms
o 3odmbob 58mbbbab 8gommal gedmygbgdom®, 3933009 godm398s, md., 2008; a3., 135-141; ab., sbggzg, Gucegs 3., Lobb-
mab badsMmamo. Dmasn BaBomo. ©absdogmal dmdmgmgds. asdmd(393mmds ,,dgMnwasbn”, md., 2011; a3., 298-309.

52



odmgdmmdsl, Mmam@z 3oMmsdnmon, sbg3g 9396@ MO YM0 3sb6dMIbZ00. 83bo, FoMmgdmmaon
doa3ohbns 03 v3@mMms 3mbo(zns, HmMImadanz Mdbsdmbsbomagms 3odsgMmnsbgdgm Lydogd@ e bod-
bo 300Aby396 asbDMobzal s s@s dobbolb gFMmasbmdsl, (6. &o356(3930, o. 63630’)3@0). (3650000
56535930 3065dmMbabormgmds 3oMmadnmo gsbdMobgzom dgndmagds asbbmE(30gmogl, dombgmsegsw
5dobs, as3mMnibymo o 360l 08bsdmbaboemgmdal sMsdnfsdamn asbdMsobznm Rowgbol dgbe-
dmgdmmds(s. Azgbo mM3s MBIgbom, mEn 36 dgGo 3060l MsbssdbEMmgdbmmdom dgbEmmgdemoa dm-
9890905 3gadmads 0gmb 93968 gsbdMsbzom Rswgbommn s Lagsmmgdaymm o6 oMol doMs-
300 356bMsbgal sMLgdmdolb owaqbs.

h3960 ©333003980m, ab 3g(3609Mgd0, AMmgdas obs3smEmdn 38bsdmbabaemgmdals dgbadmagdemm-
3ol 5056M9d9b dbmemme doMesdntMo aobdMabzal dgdmbgggedn, bdnm gdmbggzsdn, 3Msd@o0zmeo
dogamomgdol Imdggmngdoom, s6s(36mdogMaow 1d39096 05653mMbsbaemgmdsls sfednfmadatn (3336@)‘3-
senyn) aobdMsbgol d9dmbgggzedogs. Joormma bobbmal bsdsormals 3g(36096Mgdals gobznmsmgdals
sbamo g8s3n 0gbgds 030l smosmgds s @abadmmgds, MmMB ©bsdsmmdn sbsdmbsboemgmds s ©s-
badomemnl hogbols ImIbDewgds s aobbsgmmmgdom d(30gmmmds, dgbadmgdgmas oMo JoMGm 3ofMs-
3060, 565390 9396@ Mo mMo 356bMbz0L EEMLS(S.

65d57ymdn 03bsdmbabammagmds 30l ©sbsdamgdMogn bogdosbmdal L3gogngnmo Ggm@Is. 13-
0639mab ymgmabs, 3bgmg9emmdsdn a30d3b ®anBNG0 ©sbsdammob b3g30x8035, HmIgmas bmgose-
a0 Bbogdmemaoabs s 3M0dobmemanal dgbBogmol Logsbb bomdmawagbl. s3gbom, ©sbsdsmemg-
36030 %anBob bgztms onGoommo dmbgds 9.6. xanxnco Ji3g30b Lmgosmam—agbojmmmaonmo
396mbbmIngMagdom bobosmmgds.

d0dmomaMag3nd

1. omgdbodg ., gog9s 0., @sbgmos 3., 3mdsbody g., Brybadg b., momobyMn ayGowogma & gm-
dobmemagns. asdmd(3gdemmds ,,39M0w0sba”. md., 2015;

2. as3yMgmodg m., bobbemal badsGomemal 3Mmdmadgda, @. Il, »d., 2010;

3. ad8yMgmodg ™., LadeMmzggmmb Lobbemol Ladsmmemal 3mgdbol asbdsmBqds, dmaswo 6sb-
oo, 3oMggemo Bogbo, dgmmg dgzbgdmo asdmzgds, od., 2008;

4. asdymgemodg ™., Lobbemabbadsmmmgdmngo MBstnemmdals 3MmMdrmgds ©d Mabadmbabamgmdals
obgommdal baggedzgmo, md., ,,85(3609Mgds" 1989;

5. gomadg 0., d3mBogabs s Fodbol bgaszmgbs Jdggdal 33smogagsosbs @s Lobbemal-
Ladsmmmgdmng 3sbmbobdagdmmdadyg, mdamnbol ¢Mbngg@LboGg@nb gsdmdzgdmmmds, md., 2008;

6. 3ohgodgoemo om., z9mbgb-0b dmdmgzmgds Ladsmmsembs s babgmadbogmbyg, md., 1928.

7. 39Lbgmbo 0., dmomgg 3., Lobbemol LadsMmsmals dmaswa babomo, sbsdsmmon ©s dabo sgg-
dmmgds, 38—3g a0sddeggdymo gsdm393s, Jofomyyemo gsdm3930b LadgzbogHm Mgosd@mmn ©asm-
odg 0., 396356mm0Esb meMadbs b., sMbgbndznmds. mdamobol ¢bngg@boG gl asdm3d(393mmds,
»o., 2010;

8.  mg3dedyg a., 39M336mmo bgm 36 0sbgmmdals d539(36980L mgmtns, md., 1963,

9. Bsbamgdg o., LoLbELLIsGNMgdM0g0 3obyybnbdggdmmds sbsdeemdn ab3smgdobamagal,
353m3(399mmds ,,996039Mbaema”, md., 2006;

10. dmbgemol Ladsgnm mgdbogmbo, gsg@mb gobgomamgdol 3Mmamads. dgdwa. Mowns b., s
bbg; Mgw. anmagbodg 3., ., 2004,

11. dggomoadznmo—3gomobo 4., Lobbmol Lodstomon, dmaswa boboemo, ©sbsdomal  ao3-
m3m0bgdol (3039990 gm@m3gdo, 3s3m3(393mmmds ,,d9M0©0s60%, ™d., 2011;

12. bogygdos 3., §890980L ©b6s3smmow 33500353006 Bmaswo mgmEns. (sdbdstg bobgemadd-
Q3063Q)m). »d., 2010;

13. Bagygdos ., Lobbmob LadsMmmal dg(360965d0l BgmmEmEManyMa s6dsba. dmmogmagommo
39680 ,,850@mbo“ »d., 2006;

14. bogygdos ga., x0gEoob dgomeo Ladstmsmda. bmangGon dgomommmaonto bsgomba. 10
Bgmo Loodomagm as8m(393s. LogoMmzggmmb gommbmgon® dg3bngfgdsms s300gdns. md., 2006;

15, mMasb0bgdmmo sbsdsmmol msbsdgmmmagg asdmgmabgdgdol 36030bsmmnds(3000bs s Ladst-

53



233 gR0M dol 3Mmdmadgda Jomogyem Lobbemal bLadsmmamdn. Mgw; a. bagygdos, md., 2012;

16. Lobbemal Ladsmmamoa, babgmddmgsbgmm, Dmgasmn baboema, Mgwsd@mMgdo, d3Mmagbmm-gdgm-
o&nbo Bogygdos 3., @ 3MmMmag. mmns b., godmd3gdmmds ,,39M0w0sbn”, md., 2016;

17. Lobbemalb Ledsmmmal bmgswo bsbomo, s3@mEMs 3mmgd@ g0, M. Gygdgmady a., bogygdos
3., ®domabob ¢6ngg@LboG gl asdmd(3gdmmds. md., 2004;

18. @Mags 3., bLabbeal badstmamo, dmaswn baboemals dodmbomgs, 39—9 gsdm(39ds, md., 2013;

19. @Mazs 3., Lobbmob Lsdstrmsmn, Dmgaswn baboemon, 30fMggmo Bogbn, @sbsdsmeal Imdmga-
b5, a0dm3d(393mmds, ,,dgM0@0sb0" md., 2011;

20. @yMogs 3., Lobbeol Ladsmmamao, Dmaswn Bsboemal dodmbamgs, msebostmmyymoa &qb@gdab
bodmdoms s 35Dbab 38mblLbal dgommenl gedmygbgdom, 893309 aodm3gds, d., 2008;

21. gatgbgmody 8., mgandg@mool dgbogmabsomgal. LajoMmggmmb Lads@Mmostml 6dos sb-
605 30639mbmEgdgmal babgmmdal Jomygmoa bngg@LoGg@n. 3ydsboGemm dg(36ngMgdsms ©s
badsmamal go Mm@ gL dMm3dgda Il. gsdmd(3g3emmds ,,89M0w0sbn”, md., 2015;

22. qatgbgmodg 9., Lodsfmamo, Mmamy gobdmdnmgdsms Lol gds. domma@gbo. Ladgsbogfm
JMbamab, ,,JoMormmo dmmoGogs” L3gosmmmo asdmzgds. bgHas, ,,Lodsmmmadfngn dmmndngs”.
L. gommo oG o30L Labgmmdal LabgmdBogm 3mmn@nzob s JsGimzgal bapmd@mEm bzmms. md.,
2015, Ne21;

23. wmaMgbgmody 3., @obsdsgemal Lydngd@mGo dbstg dsbdn dmbBobomams LodMagmoal dgdomb-
393530, domobolb 0bozgmbodg@elb dMmgdo, Gmdn. 255, gbLogmemmaons, LsdsGmsmo, gdmgbgds
©0d0@M0 Bbsdal sdsgdal 100 Bemoborsgl (ﬁgb‘ng 360%3), »daeobo 1986;

24. matgbgmodg 3., 30dgbmdmngo 3033060l asggdabsmgol, g, ,,85369° Gommbmgganbs ©s
badsmoemal bgGos, Ne2, 1977;

25. dmdamos a., 05653mbsboemgmdal abyxemdolb Lagmdggma. (Jm8306o@)030b@3@0 obomnbn).
39339b00b LagHmsdmmabm ¢bngg@bo@g@ob ds36g. md., Nel1, 2017;

26. (303gmombo 6., onGoonmo 3gomEgdol 3mdmamads. dg—10 gs0s3¢dszgdmmo gsdm(393s,
3930L a0dm3(393mmds. dogybbgbo. 2006;

27. Bgmgogmo b., @osmgd@ognco mmgogs. od, 1965;

28. Bgmgogmo 0., bobbemal LadsMomolb 3Gmdmgdgdo, Il @mdn, 358m3(393emmds dgMownsbo, d.,
2007;

29. Bgmgomgmo 0., m365dmbsbomgmds @sebsdsyyemadn, asdmd(3gdmmds ,,39(3609Mgds”, »d., 1965;

30. BgMgogmo 0., 30DgdmdM0gzn 3933060 Lobbermol LsdsGmsmdo, md., 1963;

31. BgMgogmo 0., 30DgdmdMagn 3533060 Lobbemol bsdstomsmdo, md., 1957, (Fmb‘g@ 350003);

32. bydms g., LadaMomolb mgmns, godmdzgdmmds ,,39Mnwnsbn* md., 2005,

33. Bypuak @. T, YueHue o cOydacTHH MO COBETCKOMY yroJIoBHOMY rnpaBy, Kues, 1969;

34. BermuuHckuii A.S., Borpocsl Teopuu rocygapcTsa u mpasa, M., 1949;

35. Komoxomnos I.E., Yromosnoe mpaso, Jleknuu, M., 1896;

36. Ilosuumes C.B., OcHOBHbIE Hauaja HayKH YToJIOBHOTO 1paBa, Lobbemol badsGomemal bmaswn 6sb-
ogo, dmbgmgo, 1917;

37. Ilycropocnes ILI1., Ananu3 noHsTus o npecrymieHun, Mocksa, 1892;

38. Papor A.W., YronosHoe mpaBo Poccuiickoit ®enepanun, dmgso 6sboemn, babgmddmgsbgmm,
dmbgmgo, 2007;

39. Cepreesckuii H.JI., Pycckoe yronosroe npaso, ITocobue k nexusm Cepreesckoro H.J., dmgan
bsBoemn, C. IletepOypr, 1905;

40. Taranues H.C., Pycckoe yronosnoe npaso, Hacts obmas, bgmobsmo asdmzgds, &mado |, Tyna,
2001;

41. Tpaiitnua A.H., Yuenue o coydactuu, dmbgzmgo, ogfmooqmo gsdmdzgdemmds, HKIO CCCP,
1941;

42. Vrpexemwmze M.I., Teopusi BEpOSTHOCTHOW TNPUYUHHOW CBs3M TpeOyeT mpoBepkH, “CoBeTckoe
rocyaapcTBo u mpaBo”, LLEM3-0b 3g360gMgdems d30gdnnl gm@mbaema, Ne5, 1974;

43. Ooiinnukuii W.4., YronoBHo-npaBoBas IOKTpuHa O coydactuu, IOpunnueckuii Bectnuk, dg—7
boabo, Ne., 1891;

44. Xeiiden M.4., IToncTpekarenscTo K npectymiennto. Mccnenosanue. 36mes. b.g. 3mbbndgzol Mg-

54



sg300m, 3mbgmago, 1914;

45. apropoackuit M.JI., Bonpocsl OOmieli 4acTu yronoBHOIO Ipasa., (mgbnbgmswo, 1955;

46. Hart H. L. A.. The Concept of Law. 1961;

47. Jescheck H.H., Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1998;

48. Kelsen H., Reine Rechtslehre. 2. 353m(393s. 1960;

49. Kienapfel D., Hopfel F., Grundrif} des osterreichischen Strafrechts, Allgemeiner Teill, 39—8 go-
dm(39ds, 2000;

50. Roxin C,, Strafrecht, Allgemeiner Teill, 39—2 @mdo, Miinchen, 2003;

bmA3sG oo doboems

1. bagomoggmmb bobbemal badsmoemal 3mogdbo
2. STGB, Starfgesetzbuch, 45. Auflage, 2008;

55



0106083O@MM3J baduMOITNL dadMB3J3Jof(l
CHALLENGES OF MODERN LAW

CAUCASUS INTERNATI(

3
UN[VERSITYﬁ;”' /Y
@ — | |
NE MAKE YOUR FUTURElseaz B

LOJMO)VAMOMHOL LOFIGENIM™
3M6BIMIBGNNL 3OLOLIJG()

PROCEEDINGS OF THE INTERNATIONAL
SCIENTIFIC CONFERENCE




JIA6OTNLEIMN 393(MdNI3O RO 30MIR(N VAIIMBIdAN3() IV IdISN

30mmgn dmbnsgzs
39339000l bsgmasdmmnbm 49bnz96b0dg@ab
bsdsmoremnl bopmg§mmm 3mmgmads

33LEMYH

»IEBomabE & godmdagdol” mebsdgommag dbmgmoamdoa, abggg, Gmamez hzgbl Lsdmaswpmgdsdo,
bogdomm oEn Mmemn gbnggds. ngo, Gmamez bgbo, 393806 gds 3MbiMgd e, 3o dmmal Lagsmm
LygMm3n LEJdgdmem doMmms JobmbBLEBNBssmAmgam bogdd0sbmdsl. dm3magdmma dobamagdn 3o 3ob-
mbab, Bbgmdobs vy dmmsmals Immbmgbgdmseb dndsmmgdom sMoxgMmgbow batMdmahgbgb dsom. dgbe-
3530bow, FEbsmabEmmo asdmdngdal 3Gm3gLdo, g6 3399mboma, sanmo od3b FMMbamabEma
a5dmdngdom s393980m bgdogd@os 3bM0Esb 3MBiMgGMm doMms dofse sMsdmbydfog Mumgdgdda
(803. 39bmboo @s(3gmn Loggmggdal - 358030L, aMmbgdol, Logdosbo Madn@oznal b%atﬁman) dggesls.
domn 3603369mmds 30093 YBOE™ 0DMEgds 3ME0GN M0 S 0EIMEMaNNMn IMS35mEBgHM36gdal
03b5390MM3g 30MHmdgddn, Mgomamo bogyzobs s 3sbmdMogn 0bxmEds(300b magabygmgdal, 363039
B0bsbosMhggbm ©abinbngdol s gemdsmamo abgmmMdszonmo bogMzolb asbznmamgdal 3oMmdgddo.

JMbamobBen gsdmdagdol 3Mm3gbdn dm3mgadam dobamgdl dgmdmos gosbsanmmb swsdn-
sbol, Mmamms 358030 ©d oMbagds, sbgzg Logdsmggmmlb Lsdmdsmadm 3mwgdbol dg-18 Fgbemaoc
33m35m0bbobgdmmo bbgs 3oMon sfedmbgdfngo Rmgdgdo, ¥ydze 5bndbymal LadnMobdnMme,
83 3Mm(39L30 IM3Mzgdam ©s LEMMom godmygbgdam 38 30(3000mgdgdl dgmdmos sbgzg 3oModoo,
bgmymazamo 358030L @s nfmbgdal MgbBoG(305(3, 96 Mogadnfggma dogmadstgmdols dg@bsgmg-
do@ 3003 g6s Labmasmgdal ©d M3000 sDsMIMgdMmal Mm3zemadn, Momss, G mdds Mbs, Lodm-
350mgds3 dmngqgdl s ob 3o, GMImol oMo sModmbgdmngo YBmgdgdaz Loxydzmme oym
bgemymegaemo.

5badbymol aodm, sm30madgmo asbos abgmn LadsMmmgdMogn Mganms30960b dgdndsggds,
m3mgdoz dgdmades boGyzol, asdmba@zal msegobygmagdabs s 3doMswo sModmbgdfngo egema-
d960L (30@)030[), 0otbgdol, Logdosbo 633‘3@)0(300@ 03b836MbgdMdal dgbadmagdemmdsls.

Abstract

“Investigative journalism” plays a huge role in the modern world, as well as in our society. It is usu-
ally associated with illegal activities, conducted by individuals, including those employed in the public
sector. The obtained materials do not represent them properly in relation to the requirements of law,
morality or ethics. Consequently, in the process of journalistic investigation, there may be some kind
of intrusion into the personal non-property rights of certain persons engaged in journalistic investiga-
tion (e.g. in the field of legally protected goods - honor, dignity, business reputation), the importance
of which is growing even more in the “modern conditions of political and ideological diversity”, in the
conditions of freedom of real speech and mass media, heated pre-election discussions and the devel-
opment of the global information space.

Materials obtained in the process of journalistic investigation can destroy a person’s honor and dig-
nity, as well as other personal non-property rights provided in Article 18 of the Civil Code of Georgia.
However, the evidence obtained and correctly used in this process can also, on the contrary, restore
the violated honor and dignity, i.e. more or less restore the original situation in the eyes of the society
and the victim himself, thus, of course, will win both - the society and the person whose personal
non-property rights were unjustifiably violated.

As a result, it became necessary to develop legal regulations that would allow the coexistence of
freedom of speech, freedom of expression and personal non-property rights - honor, dignity and
business reputation.
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Abstract

The analysis of some particular articles of Criminal Procedure Code of Georgia has showed us the
information obtained at the pre-trial investigation stage; the subject containing such information,
document, material or other object is considered as an evidence but eventually they are subject to
examination and evaluation by court (judge) at the court investigation stage (exception is if the pros-
ecutor, with his / her resolution at the investigation stage will terminate the criminal case or criminal
prosecution) because of simple reason that establishment of “guilt” - the third mark of the symbol of
crime stipulated by 7-th article of Criminal Code of Georgia or individual-legal condemning of the
person in commitment of unlawful act committed by him / her constitutes the only exclusive right of
the court (judge).

For this purpose, we suppose that exactly this conditions an interpretation of assertion concept of
3-rd article of Criminal Procedure Code of Georgia. But we still think, probably it would be better if
the legislator will focus on the problem existed in the procedure code and unequivocally will state, if
from which stage of process do subject, document, material or other object consisting of such infor-
mation acquire the significance of assertive power. It is natural, that by this the different points of view
and misunderstanding will be settled (removed), which exist in today's theory and practice.
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Abstract

All investigative structures in the state face new, diverse challenges created by the criminal world
every day. It is the duty of the state to deal with all the challenges presented as a problem and to solve
the said issue accordingly. You all know very well that the fight against crime must be done by all
available means within the law.

In most cases, a person commits a criminal act with his hands. That is why there are often situations
where fingerprints are found at the crime scene. Since each fingerprint is unique and carries individual
characteristics, it is impossible in the material world for two identical fingerprints to exist. Based on
this factual data, forensic scientists use scientific advances in dactyloscopy, through which criminals
are easily identified.

In Georgia, there is a database of dactyloscopic cards, but it contains some gaps, which may lead
to delays in solving crimes quickly, hiding criminals from justice or increasing the possibility of com-
mitting new crimes.

This paper is dedicated to the expediency of mandatory fingerprinting in Georgia, the purpose of
which is to: demonstrate the shortcomings of the existing fingerprinting method and form in Geor-
gia, justify the necessity of introducing mandatory fingerprinting, and also demonstrate the positive
aspects of introducing mandatory fingerprinting in Georgia.

Based on the above, a qualitative study was conducted, in particular, an in-depth interview with
specialists in the field, according to the analysis of their answers, it was revealed that the introduction
of mandatory dactyloscopy in bribery is the most important weapon in the fight against the criminal
world, for the timely identification of criminals or the detection of disguised crimes and their perpe-
trators.

The latter will largely contribute to crime prevention, prevention and reduction of criminal activity.
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Abstract

The global and topical issue of “cyber security”, which permanently reminds the world community,
is due to the universal nature of cyberspace itself. It is especially, specifically and acutely manifested
in the structure of socially dangerous actions, that is, in the structure of criminal groups. There is no
doubt that the problem of legal-structural and systemic regulation of “cybercriminal” composition in
the national and, not only national, criminal legislation, was also connected with certain legislative
and legal difficulties. This circumstance, in turn, had a significant impact on the process of criminal-
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ization of individual actions. Naturally, the question arises as to what criteria and characteristics the
so-called Criminalization of “cybercriminal” actions? Is there any component that distinguishes it
from the traditional composition criminalization process, or is it subject to the generally recognized
criteria and principles of legislative activity existing today? And/or what is the point of focusing on a
given issue at all? What is the scientific and practical significance of the legal-systemic regulation of
“cybercriminal” actions?

As the reality of life has shown us, “cybercrime”, which does not even have a legal definition, finds
its manifestation in practically any human behavior and is potentially characterized by extremely great
social danger. This does not cause a dispute, as well as the question of the need to criminalize it. The
problem is that until today it is not clearly defined which composition belongs to the category of
crimes that we refer to as cyber (computer) crime. Sat. Chapter XXXV of the Civil Code, which is
devoted to cybercrime, consists of five crimes, but what should be said about Article 3241 of Chapter
XXXVIII (terrorism), (cyberterrorism), which is a cybercrime by its content and name. As if, such an
approach could be explained only by the peculiarities of the legislative technique, but the clear trend
has led to the fact that such categories are unsystematically placed in various chapters and articles of
the Criminal Code and create serious problems when qualifying the crime. Therefore, we are dealing
with such an event, which by its nature, potentially accompanies any criminal composition, and the
dynamics of criminalization of such actions will inevitably lead us to a situation where we will face a
multi-volume criminal law code. Therefore, it is necessary (at least in the latest period) to find a legal
method that would solve such a legislative and legal gap.
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Abstract

Transnational organized crime, with its scale and impact, has become a real threat to humanity. In the mod-
ern world, the fight against this crime is of great importance, because it undermines the fundamental values of
society, the socio-economic development of states, hinders the security of people and the maintenance of law
and order by the state.

The legal basis for the prevention and effective fight against organized crime is the United Nations Conven-
tion against Transnational Organized Crime (the so-called Palermo Convention), the norms of which define
the criminal policy and methods of combating transnational organized crime.

A number of important steps have been taken to combat organized crime, including the adoption of the Law
on Organized Crime and Racketeering in 2005, as well as amendments to the Criminal Code. There is also a
National Strategy for Combating Organized Crime based on the “fight against thieves” cybercrime, cybercrime
and drug trafficking.

The fight against organized crime is one of the priority directions of the Ministry of Internal Affairs of Geor-
gia, this is evidenced by the national strategy against organized crime, the main directions of the strategy are:
systematic strengthening of the fight against “criminal thieves” and members of the “world of thieves” (their
supporters); Raising/improving the effectiveness of cybercrime preventive mechanisms and investigations; Ef-

81



fective fight against drug transit and drug trade.

The article discusses and evaluates the current situation in Georgia in terms of organized crime, it talks
about the challenges of Georgia in terms of fighting against organized crime, the article also talks about the
main directions, problems and gaps in the fight against organized crime, legislative changes are discussed.
Georgia continues successfully to fight organized crime. But the challenge is to fight crimes such as the crimi-
nal world, drug trafficking and cybercrime.
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Annotation

This paper is devoted to the imprisonment of the accused as a deterrent measure in the criminal
procedural legislation of Georgia. The paper discusses the problems of humanizing this ancient type
of prevention measure and sets out the following issues for its perfection and refinement.

In the Criminal Procedural Legislation of Georgia, the detention of the accused as a preventive
measure is the most severe coercive measure, which is applied only to the accused, and due to its rel-
evance, it has a proper place in the main law (Constitution), which once again emphasizes the special
caution on the part of the state in its use.

The purpose of scientific abstraction is to present the specific problems that still exist in abundance
in the legal regulation of imprisonment as a preventive measure. For this, some proposals and conclu-
sions are presented, which can be shared in the law-making activity.

In particular, in Chapter XX of the Code of Criminal Procedure of Georgia, the previously existing
legislative experience (Criminal Procedure Code of February 20, 1998) should be restored, according
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to which the prevention measures provided for by the Georgian legislation should be arranged from
light to severe.

Imprisonment of the accused by the legislative construction should be considered as the most se-
vere and special measure of preventive measure. It should be used as a deterrent measure only in cases
where the offense provided for by the relevant article of the Criminal Code, for which the person is
accused, provides imprisonment for a term of three years or more.

Detailed regulations are proposed for the offense of negligence. If the sanction of the correspond-
ing norm of the criminal law code exceeds seven years, imprisonment should not be applied to the
accused for the crime committed by negligence.

Of course, there should be an exception to this general rule, when the sanctions of a special part
of the Criminal Code provide for the above-mentioned minimum thresholds. Such cases should be
detailed in the procedural law (for example, if the accused violated a previously selected preventive
measure and/or absconded from the investigation or the court).
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Abstract

The article deals with the review of national legislation and international practice during the state
of emergency on the example of the Covid-19 pandemic. The issue is extremely important, because
during a state of emergency there is a derogaion from basic human rights, the constitutional order is
changed in favor of the executive power, in such a situation it is especially important to manage the
chaos created during the state of emergency in full compliance with the legislation. The article aims
to show what gaps have been identified in the national legislation, and also tries to analyze the inter-
national practice, the experience of other countries during the Covid-19 pandemic. The experience
gained during the covid-19 pandemic will be of great importance in emergency management, accu-
mulated knowledge is a good way to make the right conclusions.
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Abstract

The main challenge for creating dignified living conditions for elder women is employment. If
the employment process of elder women is not properly regulated, they will lose the opportunity to
maintain health and well-being. Unpaid domestic work and discriminatory stigmas have a major im-
pact on employment. And, social security, which appears in the form of post-employment (funded or
state) pension, determines the economic status of elder women. Based on the above, the research on
the issue of employment should include: analysis of the issue of unpaid domestic work, stigmas and
social security, and hence proposing legislative changes to the state for favorable conditions for older
women.

Lack of work in formal sector is the first motivator for women to go in informal sector and find job
with poor wage and without the necessary conditions for health security.
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Abstract

Taiwan has invested considerable sums of human capital and material resources in the practical
application of autonomous vehicles for more market opportunity. As on-road testing and technologi-
cal development for autonomous vehicles continue to develop in different countries, the controversial
issues of safety, ethics, liability, and the invasion of privacy continue to emerge. In order to resolve
these issues, the government of Taiwan seeks to provide a good environment for Al innovation and
applications. This article summarizes and highlights relevant content and key points of Unmanned
Vehicles Technology Innovative Experimentation Act, which was legislated in Taiwan in 2018. In
addition, with introduction to the progress and achievement after the implementation of the Act, the
article also explains the development and prospection of autonomous vehicles in Taiwan.

Preface

In recent years, with the rapid development of Artificial Intelligence (Al) and the increasing matu-
rity of remote-control technology, unmanned vehicles have become a development priority of coun-
tries around the globe. Countries have invested considerable sums of human capital and material
resources in the practical application of unmanned vehicles, also known as autonomous vehicles.
Famous carmakers are all proactively researching and developing in the areas as well, demonstrating
the impressive market opportunity. In light of this trend, Taiwan does not want to fall behind either.
However, the regulations of autonomous vehicles in Taiwan are insufficient. The regulations currently
only cover pilot programs, so in order to explore the legal issues of autonomous vehicles, the ethics
of them cannot be ignored either.

Along with on-road testing and technological development for autonomous vehicles in different
countries arises the controversial issues of safety, ethics, liability, and the invasion of privacy. In order
to resolve these issues, countries such as the United States, Germany, and Japan have drafted relevant
regulations to serve as references.

For example, in 2017, the Ethics Commission of German Federal Ministry of Transport and Digi-
tal Infrastructure released a report, Automated and Connected Driving (Automatisiertes und Vernetz-
tes Fahren). Twenty ethical guidelines called “The German Ethics Code for Automated and Con-
nected Driving” (Ethics Regeln fiir den automatisierten und vernetzten Fahrzeugverkehr) ! listed in
this report makes it the world-first ethical rules regarding how the autonomous vehicles should be
programmed. Theses ethics guidelines fully comprehends the influence and the impacts among peo-
ple’s rights and the society based on the thought of the protection for human’s traffic safety under the
current development trend of autonomous vehicles.

Following the passage of the Level 3 Autonomous Vehicles Act in 2017, the Level 4 Autonomous
Vehicles Act will also come into effect in July 2021. Since then, Germany will be the first country in
the world to send autonomous vehicles from research laboratories to the road. Autonomous vehicles
have not yet been allowed to hit on the road in Taiwan, but there are still needs for the industry to test
whether the function or their technology has met the standards.

1 BMWi (2017) Ethik-Kommission Automatisiertes und vernetztes Fahren. https://www. bmvi.de/SharedDocs/DE/Publikationen/
DG/bericht-der-ethikkommission.pdf? blob= publicationFile (last visited: 16/11/2021).
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This article will introduce current laws and regulations of autonomous vehicles in Taiwan, starting
by the content of Unmanned Vehicles Technology Innovative Experiment Act (hereinafter referred to
as Unmanned Vehicles Act). In addition, with introduction to the progress and achievement after the
implementation of the Act, the article also explains the development and prospection of autonomous
vehicles in Taiwan.

2. Laws on Autonomous Vehicles in Taiwan - Unmanned Vehicles Technology Innovative Ex-
perimentation Act

2.1 Purpose of Legislation

Unlike other countries around the world, autonomous vehicles has not been allowed to use on
the road in Taiwan. However, in order to meet the technological development and testing needs of
unmanned vehicles, Unmanned Vehicles Act was published in December 2018. The Act creates a
reasonable and safe testing environment for innovation, and encourages different sectors to invest in
the research, development, innovation, and application of unmanned vehicles. Furthermore, the Act
allows unmanned vehicles to step into the field of life. Unmanned Vehicles Act is the first legal regu-
lation in Taiwan on subjects related to artificial intelligence as well as autonomous vehicles.

Article 3, Subsection 1, of the Act defines an unmanned vehicle as a “driverless transport vehi-
cle”, including an automobile, aircraft, ship, or any combinations of the above and of the land, sea,
that “operates through remote control or autonomous operation.” In other words, unmanned vehicles
may have an operator, or conversely, none. Unmanned vehicles that have operators rely on remote
driving technology, providing the ability to operate vehicles from afar via remote control technolo-
gy; unmanned vehicles without operators on the other hand use autonomous operation technology
for movement. Multinational corporations are primarily focused on developing unmanned vehicles
without operators, specifically “automated-operating and driving” vehicles, which is also the focus
of this article.

The legislative purpose of the Unmanned Vehicles Act ‘is formulated to encourage the research
and development and the application of unmanned vehicle technology, and to create a sound and safe
environment for innovative experimentation, so as to advance the development of industry technolo-
gy and innovative services.’ In short, despite the lack of maturity of unmanned vehicle industry and
applicability of its technology, the industry is expected to continue to develop and change human
lives in the foreseeable future. Countries should provide testing environments to enable industry
growth, facilitating growth potential of the unmanned vehicle industry.?

2.2 Main Content of the Act

Unmanned Vehicles Act could be organized into two parts: administrative control of experiments
and regulatory exemptions.

Administrative control of experiments include the application and review procedures, the manage-
ment and safety of the field involved in experiments, and the management of innovative experimen-
tation. In other words, applicants need to submit proposals and receive approvals before they conduct
on-road testing. In addition, testing environments need to uphold safety standards, and the testing
environments are subjected to various inspections from governing bodies.

This Act includes 24 articles. The first to fourth articles are general principles, which indicate the
purpose of legislation, the authority in charge, the definitions of terms, and the establishment of a unit
dedicated to innovative tests. Articles 5 to 12 specify application and review procedures. Articles 13
to 18 stipulate safety and management of testing areas. These five articles state that applicants need to
abide by the Act, and report on the tests based on the requirements set forth by governing authority. In

2 Taiwan seeks to create best environment for Al innovation and applications, see: https://english.ey.gov.tw/Page/61BF20C3E-
89B856/419fa63e-1029-4f12-b93a-c821899a9¢92. (last visited: 16/11/2021).
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addition, applicants cannot evade, hinder, or refuse onsite visits of governing authorities. Articles 19
to 21 stipulates the methods of the processing, revoking, and reporting of innovative experimentation.
These articles also state that, if the testing programs lead to bodily harm and monetary losses of test-
ing subjects or stakeholders, governing bodies have the authority to request the testing programs and
projects to make improvements within a limited time period. If the improvements do not occur before
the deadline, then the approval to experiment would be revoked. The Act is summarized as follows®:

Test Duration is limited to one year, and if necessary, the applicant can request for a one year
extension. If the need to study and amend the Act arises, the testing period can receive additional ex-
tension up to four years. In regards to the application of unmanned vehicle testing, there is a need for
a singular contact window to facilitate in the creation of more convenient administrative processes.

Review Procedures are carried out by the Ministry of Economic Affairs (MEA). MEA is tasked
with the work to hold review meetings and invite representatives from the central government and
local government, experts of law and relevant industries, and academics in the field in question. The
items reviewed include the innovativeness, conditions, and the qualification of the unmanned vehicle
testing program as well as the safety and risk management of the program.

Safety Control: Applicants for unmanned vehicle experiment are required to provide an insurance
plan. Furthermore, the applicant needs to provide notifications in the vehicle or around the testing
location. In the event of an accident, the applicant should promptly notify authority and provide the
cause of the accident and follow-up actions. Moreover, the applicant is obligated to equip the un-
manned vehicles with dash cameras to reduce the possible complexity of accountability due to the
lack of a driver in the event of an accident. Evidence collected by dash cameras is conducive to the
transparency and impartiality for the subsequent investigations.

During the testing period for unmanned vehicles, the legislators are required to loosen regulations
and simplify administrative procedures by removing certain laws, regulatory orders and penalties
established in administrative law to create a friendlier legal environment.

Characteristics of the Regulation

As mentioned previously, the Act is designed to create a friendly legal environment. Hence, other
than introducing the spirit of Regulatory Sandbox, under specific scopes and conditions, the Act ex-
empts testing programs from relevant laws.* This spirit is embodied by Article 22, where the Exemp-
tion rule is exerted. Upon approval of the experiments and during the time of experiments, authority
may grant “exemptions to the acts, codes, regulations, orders, and administrative rules related to the
experiment.” For instance, the testing program may be exempt from the Road Traffic Management
and Penalty Act, Highway Act, Civil Aviation Act, Law of Ships, Seafarer Act, Telecommunications
Act and other relevant regulations. However, tort and criminal liabilities created during testing may
not be removed, nor the regulations of the Money Laundering Control Act, Counter-Terrorism Fi-
nancing Act, and other relevant laws.

In accordance with the above, Article 23 states exemptions from existing law are only applicable
to the testing experiments that have been approved. Further, the exemptions from acts, codes, regula-
tions and directions are only applicable to testing periods. Of the legal exemptions, Road Traffic Man-
agement and Penalty Act involve the broadest areas of regulations, including regulations on drivers,
vehicles, and autonomous vehicles.

For instance, article 25 of Road Traffic Management and Penalty Act states all drivers of vehicles
shall carry driver licenses during driving period. However, article 25 will not be applicable for the ex-
periments of unmanned vehicles (i.e. autonomous vehicles), namely that the vehicles without drivers
are not comply with existing laws. Therefore, in Unmanned Vehicles Act article 22, paragraph 1 and 2,
subparagraph 1 stipulates: Within experiment environments and time period, authority may exempt

3 For further detail reference could see: Chang, Liching (2019). The New Bill of Artificial Intelligence: Unmanned Vehicles Tech-
nology Innovative Experimentation Act, The Taiwan Law Review 293, 81-92.

4 The “Regulatory Sandbox” initiative is to create an experimental site for development and innovation, and to give the industry
a space for innovation and experimentation.
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article 25 of Road Traffic Management and Penalty Act. In other words, for unmanned vehicle ex-
perimenting within its reported testing range and time period, despite without a driver and a driver’s
license, the experiment is not be fined and may continue the testing of artificial intelligence in driving.
Above applications of the exemption rule are reflections of the Regulatory Sandbox. The experiments
may be conflicting with existing laws and legislators need to take in consideration of such; further-
more, legislators need to provide legal and suitable experimental environments.

Article 22 of Unmanned Vehicles Act also applies on Highway Act for land transportation. Ar-
ticle 63, paragraph 1 of Highway Act provides the inspection instructions for safety qualification of
vehicles. It states automobile, electric vehicles, domestic cars & electric cars manufacturers, regular
manufacturers, and importers shall comply with MOTC’s code (Ministry of Transportation and Com-
munications R.O.C) on safety inspections, registrations, licensing requirements. Furthermore, Article
22 of Unmanned Vehicles Act also exempts article 77, paragraph 3 of Highway Act. Article 77-3 states
utilization of Commercial airport requires approval from authority. Nevertheless, for the purpose of
experiment, article 77-3 of Highway Act is exempted.

Lastly, regarding exemption on Telecommunication Act is as below. In testing unmanned vehicles,
making or exporting restricted telecom equipment are possible and such may invade personal privacy.
Nonetheless, if not obtained with permit, produce or export restricted telecom, Article 65-1 of Tele-
communication Act will apply. On the other hand, for the development of unmanned vehicles, such
law shall be exempted.

The Promotion and Achievement

Since the announcement of accepting application for “Unmanned Vehicle Technology Inno-
vative Experimentation Program” in October 2018, 11 cases of the sandbox experiment program,
including 9 vehicles and 2 ships, so far in Taiwan has set out on the road. Those have served an
amount of 23,000 kilometers of autonomous vehicle mileage and 23,000 passengers for experience,
and bring along more than 50 domestic industry to participate, including operators, self-driving
systems, components manufacturers, research and development institutions and schools.

In 2021, the self-driving logistics and transportation industry is also permitted to build self-pro-
duced autonomous trucks in Taiwan for point-to-point transportation. Through the above various
approaches can promote industrial benefits such as investment in research and development as we
as increase of employment opportunities. Moreover, one of our industry-academia cooperation
partners, Turing Drive Inc., has exported their three autonomous driving development platforms
to Bangkok in October, 2021, and an interactive training session was conducted in Bangkok by
the company’s engineers in May, 2022.° After years of challenging, our self-developed autonomous
system is capable to share the hands-on experience and export the development tools and frame-
work to other countries.

According to the “2020 Autonomous Vehicles Readiness Index” report released by KPMG In-
ternationals, which assesses and ranks the preparedness of 30 countries for autonomous vehicles,
and Taiwan ranks 13™ at its first time participating in the survey. The report uses four measures,
including policy and legislation, technology and innovation, infrastructure and consumer accep-
tance, to analyze the observation on autonomous vehicles of various countries. With the support
of the government, Taiwan has spurred the industries, academics, and researchers to invest in the
development of autonomous vehicles, and obtained good achievement already.

Conclusion

In regard to the development and application of artificial intelligence, people share a common vi-
sion. They hope that artificial intelligence will not harm people, and it would protect people’s rights

5 Turing, Domestic self-driving mini shuttles exported overseas for the first time! Thailand’s first university to cooperate with our
industry and university (01/15/2022), see https://turing-drive.com/zh/new1/ (last visited: 07/19/2022)..
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and ensure people’s safety. Legal obligation and liability shall be considered alone and integrated
with comprehensive evaluations of the autonomous vehicles’ characteristics in order to promote so-
cietal progress and safety.

This article summarizes and highlights relevant content and key points of Unmanned Vehicles
Act, which was legislated in Taiwan in 2018. In addition, the article points out the fundamental ethics
regulation of artificial intelligence that influence Taiwan’s legal policy. The research, design, develop-
ment, and testing of unmanned vehicles shall prioritize human safety and shall provide transparency
to gain people’s trust.

Moreover, the research and testing shall comply with fundamental ethics of artificial intelligence,
yet the regulation shall not be so strict that it hinders the development of unmanned vehicles. There-
fore, the laws in Unmanned Vehicles Act regulate that applicant is to be provided with exemptions
from other existing law and hence, the research and development for unmanned vehicles is protected.
Indeed, regulatory content of the Unmanned Vehicles Act simultaneously provides people protection
and guarantees for the participants without hindering the technology enhancement.

In fact, the experimental regulation has already achieved very good results as KPMG Global
Headquarters report, the “2020 Autonomous Vehicle Readiness,” has showed. The report evaluates
and ranks the readiness of autonomous vehicles in 30 countries, and Taiwan is ranked 13th in the
survey for the first time.

However, while the laws related to autonomous vehicles have begun to amend in foreign countries,
not only have we made no corresponding legal amendments of autonomous vehicles, but even the
ethical norms of autonomous vehicles have not yet fully been established in Taiwan. In order to catch
up with the rapid development of autonomous vehicles, we should formulate the ethical norms of au-
tonomous vehicles as soon as possible, and besides, the amendment of relevant laws and regulations
should not be postponed any longer.
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Abstract

Conference topic - “ The active role of the insolvent debtor in the rehabilitation regime,” Refers to
the legal status of the Insolvent debtor in the rehabilitation regime, according to the norms of modern
Georgian bankruptcy law. The bankruptcy law is no longer a foreign field in the Georgian legal system.
This field of law has been developing and improving over the last 25 years. The insolvent debtor, as
the main party in the process of insolvency proceedings was represented by different legal statuses in
different systems of bankruptcy law. Under the 1996 law, the Insolvent debtor was disenfranchised and
the rehabilitation regime proceeded without his involvement. The Insolvency Act of 2007 provided
him with few rights.

Besides, by the decision of the creditors’ meeting, some of the powers of the rehabilitation manager
were transferred to the insolvent debtor (enterprise director), when the creditors’ meeting determined
the circle of powers.

The development of the field of bankruptcy law, the deepening of international relations and advic-
es have put the country in front of legislative changes. In 2021, a renewed law on Insolvency was en-
acted - the Law on Rehabilitation and Collective Satisfaction of Creditors- which increased the rights
of the Insolvent debtor and made him more active in the rehabilitation process.

Before the introduction of the Third Law of Insolvency, the debtor was considered as a passive party
to the proceedings, which is why his active participation was excluded not only during bankruptcy
proceedings, but also during rehabilitation. Both proceedings were conducted in such a way that the
insolvent debtor could not influence the decisions made by the main parties of the proceedings. Thus,
at present the Insolvent debtor, as a party to the proceedings, is more protected and the law provides
him with specific rights.
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The Essence of Bankruptcy Proceedings

Bankruptcy proceedings' — due to their specific functions and goals — are civil proceedings, but
distinguished by specific structures, aimed at effective satisfaction of creditors with a minimum stan-
dard of protection of the debtor and a guarantee of due protection of the interests of third parties. It is
most often assumed that bankruptcy proceedings regulate the manner of conducting bankruptcy and
consist in taking procedural steps by judicial authorities and other participants in the proceedings,
in particular by the appointed trustee in bankruptcy, creditors and the debtor, in order to provide
creditors with personal property benefits due from the debtor determined in the course of the pro-
ceedings.? Bankruptcy proceedings constitute a much more complex, time-consuming, and cost-in-
tensive organized sequence of actions aimed at satisfying creditors in comparison with enforcement
proceedings, which, as singular enforcement proceedings, are directed at individual components of
the debtor’s assets, and not at their entirety. For this reason, doubts are also raised about the legitimacy
of conducting bankruptcy proceedings as an alternative to enforcement proceedings in the case of the
existence of one creditor.

At the same time, bankruptcy proceedings are treated as a structure most similar to the model of
general enforcement, despite the possibility of concluding an arrangement between the debtor and
creditors as one of the permissible methods of ending bankruptcy proceedings, regardless of the ex-
tensive, separate structure of the restructuring proceedings. The general enforcement, typical of bank-
ruptcy, covers all the debtor’s assets and is aimed at the performance of the debtor’s obligations, even
those whose existence has not been confirmed by an enforceable title, and is conducted in accordance
with the principles of equal and joint satisfaction of creditors.’ The doctrine notes that if several cred-
itors conduct singular enforcement against the debtor, it is possible that their satisfaction from the
debtor’s assets will be determined by the fact on whose behalf individual components of the debtor’s
property have been seized in the first place. This is the genesis of the idea of bankruptcy proceedings,
distinguished above all by the introduction, as the basic rule, of the proportional satisfaction of all
creditors of an insolvent debtor.

The main purpose of bankruptcy proceedings is to satisfy all creditors equally (jointly). This pur-
pose is to protect the interests of creditors, for the benefit of whom the debtor’s property is taken away
and sold, and the sums obtained from the sale are transferred to the creditors.* The concept of “equal
satisfaction of creditors” should be understood as the possibility of settling a claim after the debtor
has declared bankruptcy, regardless of the stage of the enforcement proceedings initiated before the
declaration of bankruptcy.® J. Sobkowski emphasizes that for judicial enforcement proceedings, unlike
bankruptcy proceedings, it is typical that individual creditors, on the basis of previously obtained
enforceable titles, individually pursue their claims against individual property rights of the debtor
that can be seized. In enforcement proceedings, the creditor has no right to seize the debtor’s entire

1 This term has been discussed in more detail, inter alia, in the chapter on general issues in Postgpowanie zabezpieczajace i
egzekucyjne. System Postgpowania Cywilnego. Vol. 8, ed. K. Flaga-Gieruszynska, Warsaw 2021, Legalis.
2 J. Sobkowski, Istota i znaczenie upadtosci w polskim systemie prawnym, RPEiS 1974, No. 3, p. 243..

3 A. Hrycaj, Skutki procesowe ustanowienia syndyka dla toczacych si¢ postgpowan zabezpieczajacych i egzekucyjnych
wszczetych przeciwko upadlemu [in:] System Prawa Handlowego, Vol. 6, Warsaw 2020.
4 T. Hofman, Wplyw ogloszenia upadtosci likwidacyjnej na postgpowanie egzekucyjne [in:] Aktualne problemy sagdowego

postepowania egzekucyjnego (eds. M. Romanska, K. Koziara), Cracow 2014, p. 57 and the literature indicated therein.
5 Ibidem, 3. 58.
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property and demand its sale in order to satisfy their claims.® This is the fundamental difference, both
in terms of the function of the proceedings and the method of satisfying creditors. As J. Sobkowski
points out, the difference between bankruptcy and enforcement proceedings is also due to the fact that
the former are also a kind of liquidation proceedings in relation to the assets of the bankrupt debtor.
In the case of legal entities, this leads to their liquidation.’

For this reason, it should be recognized that, despite the different purposes and functions, bank-
ruptcy and enforcement proceedings are competitive with each other due to the fact that they are
directed de facto to the same assets, regardless of the manner in which they are seized and disposed of
in order to satisfy creditors. For this reason, it is essential to establish that the Bankruptcy Law is a spe-
cial normative act, which creates its privileged application. The priority status, however, only applies
to those issues that are expressly regulated in the act.® This perception of the structure of bankruptcy
proceedings applies in particular to regulations that constitute exceptions to the general principles of
examination or enforcement proceedings.’

Selected Effects of the Declaration of Bankruptcy of the Debtor

The main consequence of the universal nature of the method of satistying a creditor under bank-
ruptcy proceedings is the principle specified in Art. 146 paragraph 1 of the Bankruptcy Law, stating
that, once bankruptcy is declared, an individual creditor may no longer initiate or conduct separate
(independent) enforcement. This solution applies to all creditors, including tax authorities. There-
fore, since the purpose of bankruptcy proceedings, understood as general enforcement, is to satisfy
all creditors evenly, even partially, by liquidating all the assets of the insolvent debtor, the inability to
achieve this goal due to the fact that the debtor’s assets are not enough to cover even the costs of the
proceedings, is tantamount to the ineffectiveness of universal enforcement, which applies to all liabil-
ities of the insolvent debtor and all the creditors of the debtor.'’ For this reason, it is very important
to ensure the proper flow of information between enforcement authorities and authorities conducting
the proceedings on the bankruptcy petition, and then proper bankruptcy proceedings.

Already at the stage of examining the bankruptcy petition, the main problem for creditors is the
threat to the achievement of the goal of bankruptcy proceedings by encumbering the debtor’s assets
with parallel enforcement activities. In this case, the protection of the interest of the debtor, and in the
longer term the group interest of the creditors participating in the initiated bankruptcy proceedings,
prevails over the protection of the individual interest of the enforcing creditor in enforcement pro-
ceedings. As emphasized by A. Jakubecki and F. Zedler, the possibility of suspending by the court the
enforcement proceedings conducted against the debtor as security is a derogation from the general
rules and means de facto anticipation of the effects of the declaration of bankruptcy.' Based on Art.
39 paragraph 1 of the Bankruptcy Law, the court, at the request of the applicant, debtor, or temporary
court supervisor, may suspend the enforcement proceedings and revoke the seizure of a bank account
if this is necessary to achieve the objectives of the bankruptcy proceedings. The suspension of the
enforcement proceedings is possible only at the request of the entity mentioned in the provision in
question. Thus, the court may not use this method of security when it provides security ex officio pur-
suant to Art. 36 of the Bankruptcy Law. There is no doubt that regardless of the intention of the person
submitting the request for the application of security, the suspension of enforcement proceedings is
dictated by the desire to reduce the level of encumbrance of the debtor’s assets for the period preced-
ing the declaration of bankruptcy. However, as rightly noted by W. Gewald, the purpose of securing

6 J. Sobkowski, Istota i znaczenie upadto$ci w polskim systemie prawnym, Ruch Prawniczy, Ekonomiczny i Socjologiczny,
1974, issue 3, p. 244.

7 Ibidem, p. 244 and the literature indicated therein.

8 Judgment of the Voivodship Administrative Court in Kielce of 3 March 2011, I SA/Ke 85/11, Legalis.

9 Judgment of the Voivodship Administrative Court in Gorzow Wielkopolski of 29 July 2008, I SA/Go 52/08, Legalis.

10 Judgment of the Supreme Administrative Court of 28 April 2010, I FSK 678/09, Legalis..

11 A. Jakubecki, F. Zedler, Komentarz do art. 39 Prawa upadlosciowego [in:] A. Jakubecki, F. Zedler, Prawo upadtosciowe i
naprawcze. Komentarz, Warsaw 2011, Lex.
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the debtor’s assets by way of the norm under Art. 39 of the Bankruptcy Law is not so much to protect
the debtor’s assets as such, but to secure the debtor’s enterprise in order to enable the highest possible
amounts to be obtained through the liquidation of the bankruptcy estate by the trustee in bankruptcy
proceedings.'? Undoubtedly, the debtor bears the procedural burden to prove that the further enforce-
ment of the debtor’s assets is contrary to the justified protection of the creditors’ interests. It seems
sufficient to substantiate these circumstances in the submitted application.

Therefore, the decision made in the scope of the application of the discussed construction of se-
curity cannot take place on the basis of unreflective automatism, because the court should first of all
consider the purposefulness of the indicated method of security from the perspective of optimizing
the satisfaction of creditors and the possibility of continuing the debtor’s economic activity to the nec-
essary extent, which will ensure the appropriate value of the debtor’s enterprise. In the case of natural
persons who do not conduct business activity, the court should assess the subsequent possibility of
debt relief from a reliable debtor or cancellation of the debtor’s liabilities, taking into account an ade-
quate level of satisfaction of creditors.

The continuation of enforcement proceedings by enforcement authorities, in particular enforce-
ment activities, despite the inadmissibility of their further conduct, is by far the most difficult practical
problem. The doctrine correctly emphasizes the obligation to verify the debtor’s declaration of bank-
ruptcy by the bailiff at every stage of the enforcement proceedings, because the bailift is liable for dam-
ages in the event of enforcing and transferring to the creditor even a part of the enforced pecuniary
claim after the declaration of bankruptcy of the debtor against whom the enforcement proceedings is
being conducted; this liability is based on the principle of risk."* Due to this liability, the bailiff should
obtain the information about the contents of the bankruptcy court’s decision as soon as possible.

The suspension of the enforcement proceedings results in the fact that the enforcement authority
does not take any further steps. The enforcement authority may only resume the suspended proceed-
ings if the statutory premises occur (e.g., in the event of dismissal of the bankruptcy petition on the
basis of the creditor’s application) or discontinue the enforcement proceedings (after the declaration
of bankruptcy becomes legally binding — Art. 146 paragraph 1 of the Bankruptcy Law). Consequently,
it is necessary to agree with A. Hrycaj that when assessing the existing regulations on securing the
debtor’s assets by suspending enforcement proceedings, it should be noted that this method of securi-
ty is detrimental to those creditors who show due care for their interests by conducting enforcement
against the debtor."* Certainly, this solution prioritises the protection of the interests of creditors who
will take part in bankruptcy proceedings, even if they showed passivity at an earlier stage, when it was
possible to take steps to satisfy them.

In order to enable the debtor who is the subject of bankruptcy proceedings to continue their eco-
nomic activity, the mere suspension of the enforcement proceedings seems insufficient as it does not
allow the debtor to use the funds accumulated on the bank account, hence the need to repeal the
attachment of the bank account. It seems that the essence of this solution is to enable the debtor to
continue their economic activity using the funds available on the debtor’s bank account. It cannot be
forgotten that the attachment of the debtor’s bank account excludes the possibility of making with-
drawals from that account (Art. 889 § 1 of the Code of Civil Procedure). However, in this case, the
use of the funds by the debtor cannot be uncontrolled. For this reason, by lifting the seizure of a bank
account, the court appoints a temporary court supervisor, if not previously appointed. The supervi-
sor’s task is to control the method of using the funds by the debtor. The debtor’s use of the funds on the
bank account, the attachment of which has been waived, require the consent of the temporary court
supervisor. Lack of this consent means the invalidity of the action involving the use of the funds by
the debtor, but also results in the civil liability of the bank that carried out the debtor’s transfer order,

12 W. Gewald, Komentarz do art. 39 Prawa upadto$ciowego [in:] Prawo upadtosciowe. Komentarz (ed. A.J. Witosz), Warsaw
2021, Lex..
13 J. Stempien, Wptyw postgpowania upadtosciowego oraz postepowan restrukturyzacyjnych na postepowanie egzekucyjne,

PPE 2016, No. 7, p. 66.
14 A. Hrycaj, Wplyw postgpowania w przedmiocie ogloszenia upadlosci na postgpowanie egzekucyjne, PPE 2006, No. 7-8,
pp. 65-66.
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despite the lack of consent of the temporary supervisor. After the declaration of bankruptcy, the secu-
rity in the form of the establishment of a temporary court supervisor is revoked when the assets of the
bankrupted debtor are placed in management of the trustee in bankruptcy. Other securities applied by
the court after the filing of the bankruptcy petition are revoked on the day the bankruptcy is declared.

At a later stage of the bankruptcy proceedings, Art. 146 paragraph 1 of the Bankruptcy Law is
of great importance to the enforcement proceedings as it stipulates that enforcement proceedings
against the assets included in the bankruptcy estate, initiated before the declaration of bankruptcy, are
suspended by operation of law on the day the bankruptcy is declared. These proceedings are discon-
tinued by operation of law after the declaration of bankruptcy becomes final. In this case, there is no
need to issue a separate decision, and if the enforcement authority issues a decision to discontinue the
proceedings, it is only declarative, i.e., it declares the existing state.'* As a consequence, the lack of a
decision of the enforcement authority does not affect the obligation of the enforcement authority to
issue a certificate on the suspension or discontinuation of enforcement proceedings at the request of
the creditor or the trustee in bankruptcy. It is necessary to agree with the position that this is justified
by the provision of Art. 827 § 2 of the Code of Civil Procedure and the fact that due to the lack of a
relevant decision, the parties may often have an interest in proving, by means of an official document,
that enforcement proceedings may no longer be pending.'® The suspension of enforcement proceed-
ings does not preclude the award of ownership of real estate if the adjudication has been validly grant-
ed to the highest bidder prior to the declaration of bankruptcy, and the bidder pays the purchase price
on time. This solution does not affect the interests of creditors in bankruptcy proceedings, because the
purchase price flows into the bankruptcy estate without burdening it with the costs of liquidating this
asset, and moreover, the trustee in bankruptcy does not have to take steps to find a buyer.

It should be emphasized that the sums obtained in suspended enforcement proceedings, which
have not been spent, are transferred to the bankruptcy estate after the decision on the declaration of
bankruptcy becomes legally binding (Art. 146 paragraph 2 of the Bankruptcy Law). The enforcement
authority transfers these sums ex officio. However, this obligation of the enforcement authority does
not oblige the creditor to return to the bankruptcy estate any sums received before the declaration of
bankruptcy. As A. Antkiewicz points out, filing a complaint for omission in this case, as in the case
of other actions of the bailiff, to which the bailiff is obliged ex lege, is possible at any time until the
bailiff takes action, because just like the execution of this obligation by the bailiff is not limited by any
date, it is not permissible to limit in time the party’s initiative which may consist in requesting the
enforcement authority to perform an appropriate action or in requesting the court to issue an appro-
priate judgment under the complaint procedure.'” In the case of the transfer in question, the legislator
did not provide for any deductions,'® in particular the deductions from the sums transferred to the
bankruptcy estate, obtained in enforcement proceedings, of the amount corresponding to the fee of
the enforcement authority conducting the enforcement.' Thus, after the declaration of bankruptcy,
the enforcement authority may not distribute any of the funds previously enforced for its own benefit,
as coverage of the due enforcement costs.?’ The Supreme Court stated that the public and compulso-
ry nature of the enforcement fee and the related inadmissibility of pursuing this fee in court do not
preclude its satisfaction in bankruptcy proceedings, which covers both private and public receivables,
including public levies. As noted by the Supreme Court, a separate issue is the method of satisfying
this receivable, including the possibility of treating it, under certain conditions, on a par with the costs
of liquidating the bankruptcy estate (Art. 230 and Art. 343 paragraph 1 of the Bankruptcy Law).?' This
approach maybe be justified by, inter alia, a statement that, in the situation under consideration, bank-
ruptcy proceedings involving the division of sums transferred by the enforcement authority pursuant

15 Judgment of the Court of Appeal in Warsaw of 29 November 2013, VI ACa 1354/12, Legalis.

16 P. Janda, Komentarz do art. 146 Prawa upadtosciowego [in:] P. Janda, Prawo upadiosciowe. Komentarz, Warsaw 2019, Lex.

17 A. Antkiewicz, Wplyw zabezpieczajacego postgpowania upadtosciowego na sadowe postepowanie egzekucyjne i zabezpie-
czajace, NC 2006, No. &, p. 39.

18 A. Malmuk-Cieplak, Wplyw postgpowania upadlosciowego na postepowanie egzekucyjne, PPC 2015, No. 3, p. 397.

19 Decision of the Supreme Court of 21 December 2017, III CZP 80/17, Legalis.

20 J. Stempien, Wplyw postgpowania upadtosciowego..., p. 66..

21 Decision of the Supreme Court of 21 December 2017, III CZP 61/17, Legalis.
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to Art. 146 paragraph 2 of the Bankruptcy Law are a continuation of the liquidation activities per-
formed in the enforcement proceedings in which these sums were obtained. The sale of assets, which
occurs just before the opening of bankruptcy proceedings or even after the declaration of bankruptcy
(Art. 146 paragraph 1 sentence 3 of the Bankruptcy Law), is in fact for the account of the bankruptcy
estate, and in both proceedings - enforcement and bankruptcy - the principle of first and foremost
satisfaction of the financial burdens related to their conduct is in force (Art. 1025 § 1 point 1 of the
Code of Civil Procedure, Art. 343 paragraph 1 of the Bankruptcy Law).

Pursuant to Art. 146 paragraph 3 of the Bankruptcy Law, after the date of declaration of bankrupt-
cy, it is inadmissible to take any measures of enforcement against the assets included in the bankruptcy
estate and to execute a security order on the bankrupt’s property, with the exception of securing main-
tenance claims and claims for disability pension due to indemnification for causing illness, inability to
work, disability or death, and claims for life annuity granted in exchange for rights under an annuity
agreement. As M. Budzynski aptly points out, the provisions on limitation of enforcement are manda-
tory, therefore the debtor may not waive against the creditor or the bailiff the limitation resulting from
these provisions; it is also not permissible to amicably exclude certain items from enforcement.”? The
claims listed in this provision in fine are exceptions, so they should be treated as a closed catalogue that
cannot be interpreted extensively. As stated in the judicature, the prohibition of continuing enforce-
ment a fortiori applies to the initiation of enforcement proceedings after the declaration of bankrupt-
cy,” as with regard to applications for enforcement filed before that moment, the above-mentioned
paragraph 1 of this provision applies. This prohibition is general in nature - it applies regardless of the
category of claims, so it applies to both those that are reported in bankruptcy proceedings and those
that constitute debts of the bankruptcy estate. As it is pointed out in the case law, the addressees of
the above-mentioned norm are therefore enforcement authorities in judicial and administrative en-
forcement, and its content determines the desired behaviour of these authorities in the course of the
proceedings conducted by them.? This solution seems obvious, because in view of the exclusion of the
possibility to continue the already initiated enforcement proceedings, it would be pointless to allow
the initiation of new proceedings, competitive to the pending bankruptcy proceedings.

Due to the limited nature of this study, only selected structures defining the relationship between
enforcement and bankruptcy proceedings were analysed. They clearly indicate that the legislator gives
priority to bankruptcy proceedings as the ones aimed at satisfying the collective interest of creditors,
pushing the personal interests of individual creditors to the background.

Conclusions

To sum up, from the point of view of the source of satisfaction of creditors, which is the debtor’s
assets, enforcement and bankruptcy proceedings - despite different purposes and functions - are
competitive, because the effective conduct of one of them may result in ineffectiveness of the other. For
this reason, the legislator had to clearly define the mutual relations between the discussed proceedings
in order to solve problems related to the competitiveness of activities aimed at the same assets.

The structure of the primacy of bankruptcy proceedings in Poland raises certain interpretational
doubts, primarily related to the settlement of the costs of enforcement proceedings discontinued due to
the declaration of bankruptcy of the debtor. In this case, there are often situations where de facto court
bailiffs, as enforcement authorities independently maintaining their professional activity (including
the office), do not receive reimbursement of costs incurred as a result of performing enforcement ac-
tivities prior to the declaration of bankruptcy of the debtor. Trustees in bankruptcy deny the position
that the costs of previously initiated enforcement proceedings should be settled as senior claims on
the same terms as the costs of bankruptcy proceedings. This causes many disputes and doubts in the
practice of applying the solutions of the Bankruptcy Law, taking into account the legitimate interests

22 M. Budzynski, Obowigzek komornika sadowego badania faktu ogtoszenia upadtosci egzekwowanego dtuznika a odpowie-
dzialno$¢ odszkodowawcza, PPE 2013, No. 7-9, p. 26.

23 Judgment of the Voivodship Administrative Court in £.6dZ of 4 March 2008, I SA/Ld 1352/07, Legalis..

24 Judgment of the Administrative Court in £6dz of 31 January 2018, [ ACa 1484/17, Legalis.
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of other entities involved in activities aimed at satisfying creditors in other proceedings.

These are only some of the problems related to the mutual relationship of the two proceedings,
which, however, require an in-depth analysis of individual provisions of the Code of Civil Procedure
and Bankruptcy Law, which is not possible due to the limited scope of this study. There is no doubt,
however, that this model needs to be refined within detailed solutions that are decisive for the even
effectiveness of legal protection of entities in enforcement and bankruptcy proceedings.
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Abstract

The paper concerns the types of transfer of the share of the limited liability company (LLC). The
purpose of the study is to analyze the forms of transfer of LLC shares based on the norms of the new
Law of Georgia on Entrepreneurs. For this purpose, the article analyzes the entrepreneurial legal (ex-
pulsion from the LLC, withdrawal from the LLC, and other cases) and civil law (sale of the share,
inheritance of the share, and other cases) types of share transfer.

As a result of the research, it was determined that the share of the LLC is the right of its partner,
which is related to the participation of the partner in the capital of the LLC and the system of rights and
duties of the partner. The share of the LLC is the subject of ownership. The owner of the share of the
LLC is its partner. A share of an LLC as a right and as an object of ownership can be transferred from
one person to another, including the LLC itself. The transfer of the share of the LLC to another person
is possible on a different legal basis. The types of transfer of shares can be divided into two groups
according to their legal nature - transfer of shares on entrepreneurial legal and civil legal grounds. A
share can be transferred on a civil legal basis during its transfer by inheritance, in the case of co-own-
ership of spouses - during a divorce, or during its alienation by a partner of an LLC. The transfer of
the share of the LLC on the entrepreneurial legal basis is carried out at the time of the departure of
the partner of the LLC, the confiscation of the share of the partner of the LLC, and the exclusion of
the partner from the LLC. The new Law on Entrepreneurs regulates each form of transition in detail.
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33b-ab dogm dgdgbomo Bomgdo dgadmgds asnyomb o6 Lbgsgzemom asbzamamb msgswm d3L-3.
0913(39, dbgom Bommsb ©s393d0Mgdnmo NRmgds-dImzgamgmdgdol Mgsmndgds dghgMgdamos bagal
LabdmgsEmMadal dgermdgmmdsdn ymebol @M. gb d3b-ab bgmddmazsebgmgdal oge Bomgdowsb go-
dmdobaty nmgdgdalb d3L-0b 0b@gMgbgdal Lobobssmdmgam 80bbgdom gs3mygbgdobast ©a335L
98bsbyEgds. Bomdg 30310309dmmn NRmgds-dmazemgmdgdn smmaqds Lodmasmgdol dogH dobo
aoyngol 96 Lbgsgzeom g3sb35Mag0L ©MHmb.?

33b-ab Lagmomgdadn s@bgdmma Bomagdal dgdmamd godmygbgdslb d3L-ab Bybrgds Mbws sbgbmo-
3960gL. dmaswa, dgbadmgdgmos sbgmo bomagdals (M a514dgds - o3 dgdmbggzedo gobmagbgdmeman
5 69dssMmonmo 35308 omal dqbodsdabaw 8306985 dgdqboema Bamgdol mgbmdam, o6 (2) Boegdls
MdANbgdom bgdswaMmorymon, dogMsd ggM oM asbomsgbgdymo bomol LGsG Lo, 6 (3) dgdgboemn
Bomagdo MRgds Lodmgasmgdal godmdggdam Bomgdse s gd399gdscgds babmaswmgdal dngH gobb-
30b980L 56 god8gds.*  33L-ab bozmm@mgdadn sMbgdmmo Boemgdolb gomd8gds Logsmmgdamms, o
domn 3gdgbs 396mbsMmgg300 Imbos ©d 3080baMyg 3omgbosfmmoa Bemol 4563s53mmdada 396 asb-

1 bagommggmmb 2021 Benob 02 5g30b@mL ,89b0M8gms gbobgd™ 306mbal 142-9 3mbeol T-gmo 3964@0b 1-mo Bobo-
05©b.

2 30mMa0 30a5d30m0 ©d 30MMan KMy, asbdsMEgdgdo ,39bsmdgms Jgbobgd® Logsomggmmb 3obmbals 36mgd-
&g (09.02.2021 Bemols Mgsd300m) (@damobo: a963s5600b LogMmsdmmabm mebsddHmImmdal bobmgswmmgds (Bld), 2021),
a3. 162.

3 Joachim Rosengarten, Frank Burmeister, and Martin Klein, The German Limited Liability Company, 9th ed. (Miinchen:
C.H.Beck, 2020), Rn. 150.

4 Farouk Cassim, “The Repurchase by a Company of Its Own Shares: The Concept of Treasury Shares,” The South African
Law Journal 120 (1) (2003): pp. 137-152, 151.
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053bws.”
2. 33L-ab Boemab gosbgmab byggmdzmgdn

d3L-0b Bool oG bomEnEsb Lbzs oMby assbgmes dgbadmgdgmos dmbogl gsbLbzsggdamo
Ladsamgdmngo Logmdgmom. Bomol aosbzmal Labggdo LadsGmmgdMogn dbgdals dobgognm dgo-
dmgds @anymb MmO gangsm - bomob gosbgmes LadgbsMdgmbsdsMmmgdMngn s badmdsmsjmbadstion-
mgdcngo bagmdgmgdoo.

396m63n domomgdmmons Bomob gosbgmal 3Msd@ngmmom yzgms gmmdal dgbabgd. ormdss Jobm-
boo gBomyMom 3mbBabfnggdamos dbmmmm Bomob assbamol Ladgbsmdgmbedstmmgdmago bab-
9980 (33L-006 a5M0(3b300, 33L-sb gobgmoal s bbgs 838mb333360). bagomggemmb badmdsmsdm
3m94boo @s Boboemmdmng ,396sMm3gos dgbabgd® 396mbooc Imbgbmng gdmmoas Bomolb gosbgmal
bodmgomagmbadstmmmgdtngn babggda (Bomal gsynwazal, Bomal 398 330G mdom assbamol s Lbgs
399mb393980).

2.1. Bagmab g503bgms bydmgsmagmbasdsmamgdmnga baggdgmoan

2.1.1.33L-ab 3368 bomEab Bogmab 393 3300Mgmdom g3sLgms

Boemol 393 330000gmbom gos(3930b by gombl sfgammomgdl dgdznmgmdacmn bLadstmama. d3b-ab
3oM@bommMol boemn, obo gofMes3gemgdal dgdmbggzedn, dgal badzgomm dobadn ©s, dgbsdsdaba,
39833093y 3ora(3935b 9d399gdoGgos.

sbamo 356mbol Mmebabda, 399 330Mgmdal dgdmbggzadn baemal gosbgmnl dgmgasm oM@ bommnls
(3300l Mga0bEMMgdal Immbmzbol Mgmads 393b BmamE(z Labmasmadal bgmddmazsebgmb,
oby o300 89333000609(9d)L.5 58 80bbom 398 33006M9933s bgmIdmzsbgm MEasbml 6 doMmgaol@mo-
909 MMa5bmb 1bs baManbmb Lsdzznmm dmbdmds.

Boemols 8933300060990bg  goobgmobmeb gfmae aswswol d3L-do Bgzmdals (306@)60(060’)60[))
MRmgdsi 03539 IMEmmmdoms s MmEYbmdom, MmamMoz asMoszmom 3sMEBbom®mb  3dmbws.’
535bmab, 09y bomobmgolb dgbs@ebn LMo o6 oMol dg@sbawmo, 39d3300M970dy goswal gl 3oem-
)3mgdo(3-*

353330069890 35MBbomEnl Medgbndg 853 3300M0L sMbgdmdal dgdmbggzsda, d3b-0b Bamo go-
ool dso LbagMom bod‘gmﬁ)aboBO.g 59 dgdmbggzadn, bomols doMmgabomeb ©s3e3dafgdom, 39bmbom
35035mabB0bgdmmos Bombg msbabostin Logmm®gdal Hggedol godmygbgds.” o 893330069980
bdosms MIMagemgbmdac 396 0obbdgdnsb boemals Jotmgady, badgbsmdgm Lsdmasmgdal b gMom-g-
o0 398330000000 g56(3b5009b0L Loggmdzgmdy Lobsdstmmm 6adbsgh Bomol 3dsMmggmb, Mm3gmbscs
3060gqdmmo 393b Bommsb s3o3domgdmmon yzgms gmgds. !

abamo 39bmbom gomgamobbobgdmmo o6 oMol dgbemwggdo Boemal 393 33006 9980b doge gemmdsl-
036 5 FoM35L0b s 3d3d0Mgdom. FogMsd 3g35Mn dgdrYzgdn dgndmgds oanbgl d3L-0b
Bgbrgdom. ™

2.1.2.33b-ab 3568bamMab Bagmab 35©3Lzms Igemmgos g36dm@EBabgdabsb

930L@M0Mdnmo  JmEbabgdol gobdsgzmmdseda dgdgboem d3L-0b Bombg dgmemmggdlb ogzor mo-
bobogmomgds. Bomo oMol sMsds@gMosmmn dmbgdfngo Loggomg, sbg Jmbgds, bmmm bLadmdsmadm
3m94bob @sbsbda, Jmmbabgdol gsbdsgmmmdsda dgdgbommn dmbgds Bamdmawaqbl dgnmmagms msobs-

5 303959300 s gamgeo, asbdamBgdgdo ,89bsmdgms dgbobgd® Ladommggmmb 306mbals 3Gmyd@ by (09.02.2021
Bemob Mgsdgnom), a3. 163.

6 bagomomggmmb 2021 Bemab 02 sg330b@mL ,dgbsM8gms dgbobgd™ 306mbalb 3g-12 dqbemals 8g-2 3¢67@o.

7 ogem bobadg @s mom Fab@mmns, 8gbamBgms dgbobgd 3obmbol 3mBgb@sto, (mi’)n@obo: badoGmsemo, 2002), 274.

8 030 dnMEmmon, aomman dobsMmdrmodgomn, s g396(3s Bomady, dgdmmmmma 3sbmbobdagdmmdal bLabmgs-
mgds bagommggmmda: sMbgdmmo Mgommds s MgaMmsGmMmo EgB(E0GN (mbog}obo: og0bGgdal badysem, 2019), a3
120.

9 60bndgy > Fob@mns, 8bamdgms Jgbobgd 396mbalb 3mBgb@sma, 274.

10 daMemmo, 3obammdmodzomo, s dammadg, gdrmoamo 3sbbobdggdmmdol Labmgsmmgds Lagdstmggemmdo:
oﬁbab‘@@() (4)30@(060 o (ﬁaa‘mgo@mﬁ)mgn ©IR030E0, a3- 122.

11 LogoMoggmmb 2021 Bemob 02 5330b@mb  ,8965M8gms dgbabgd® 306mbals 30-5 8mbemal 3g-3 31bJ@0.

12 bagomomggmmb 2021 Bemab 02 sa330b@mL ,dg6sM8gms dgbobgd™ 306mbalb 30-g 3gbrals 8g-3 3464@n.
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bogmomgdab. '

6oL 3gds 6036ogb Msdwgbn8y 30Mmolb Bogm Jmbgdol gfmmdmogam Rrmdsb.™ 1 msbsbs-
300950l MM, Jmbgdol yzgms mabadgbsmotgl od3b gMmn s 0gngg YBmgdgdo.

B3gmmgdtng, Boemol dgbogmotgo (3sM@bomma) bsdgBsm8gm Hqgb@®mdn MgaobdMotgdmmos
dbmmme gfo-ghomn ggmmyg. 35MBbomtn 5ol 3o, Mmdgmoag Ladgbsmdgm babmaswmgdal bo-
mab 3gbognmege.'® Fgbodedobsw, 09 JmmbBabgdolb asb3sgmmdsdn dgdgboemoa Bomo q3mm360l mngy
3990ab 00bsbosmn L gmEgdol Mamgdom, s o) gBm-gMmo Jgnmmal, MHmam®s MggobGmomag-
e d3b-0b 3oMGbomAL 543L gom33gmmo JmbgdMngo s ddaMmggmmdbomo NBmMgds-Imgamgmdgdo,
08039 Bmgds-dmgamgmdgdo mbos 3Jmbogl 3gmeg dgmmemabss, 0mbosy ob 3gbstdgms Mggb@m-
do o6 0ymb Mga0b@Mmamgdamoa, Gmamemz 33L-ab 3sMEBomen,"”  Mowash oL Boemal dgbsmmmgb
BomImoaqbl."®

obobndbagos, HmA3 dgmemmgoms dogf Bomolb mabobsznmmgdol Lszombal Imbsbgbnggdmew 356~
mbdn 393m300005 ,Mb835EMGBMEmMInL® (36988, BMBgmo(y ammabbdmdl Medwgbndg 3oMob 8ng® baemals
065bo 3FMgdadn gmbob."  3sMEBbomMab mamgdsdmborgdsl (Boemolb dsMmmgal) gobsbm(zngmgdl
960mmogs sMRgmmo dgbs8y 3060 ob gho-gMon Jgnmmg.L o MsbsdsmEbommgda b3sms wd-
Fog3mabmdom 396 mdbbdgdnsb Bomolb dommzgadyg, Ledgbsmdgm Lsdmasmgdol 86 gHm-gMmo mobs-
3oM@bomtMol  gob(3bogdol Logmdzgmdy Lobsdsmoemm 60dboglh Boemols 3dsMoggmb, Mm3gmbscs
30boggdnmo 543b Bommsb ©s35380693mmo yagmes mgmads.?!

sbamo  3obmboo  gomzamalbabgdyma o6 oMol dgbrmm3zgdo bomolb  msbsdsm@bomeol  dogm
BmMdsbmsb ©s FoMmzalbmsb ©s30330Mgdnm. FogMad sdagzeta dgdmyyoggdn dgadmgds oanbogl
33b-0b Bgbgdom.

2.1.3.33L-0b 336%8B6omEab dngM Boenab 3obbzabgds

d3L-b BoMBbomMol dogh magabo Boemol aobbgabgds oMol asMnggdol Logmdzgmdy Bomob Lbgs
3oM@bomMobomgal o6 3gbadg doMgdabomzgal by mommgdsdo aows(399s.

d3L-0b 396BBomENb g Boemol gabbzabgds, Gmams bgboa, Bomob babynmdals bgmdg3@mmadom
bogds, oydze gb dgadmgds dmbrgl, sbggg, as3molb o6 PLbsbyomm smImdal 3 bom. bamob gow-
5(3990b aoMnggdgdo L3gsoomymo badsMmmgdmogo Mggndal djmbg gofMnggdgdos, MmIgmms dodstm
dm 7399l Bmame(3 Ladgbsdgm bLadsmmamab, abg Ladmdsmsdm 3mwgdLbob 6(068360.23

Boemal 3obbznbgdobmsb s3sgdoMgdom, sbama 396mba dgo(zegl sMogMo bosbmal. 3gMdme, sbaemo
396mbo 3030 3obLydEgMa3L doMEGBamMal MBmgdsl, LadMAsEMYEsLME ©S MsbsdsM@bomtg-
30bgob 3bb3MB0L Fomgdal 393 ms30bo Bomn mogobmegamn gobbgabgdal Mamadslb.?*  ormd(3s,
3oM@bomMl 930LMgds omEgdmgds, Boemal gows3gdnl dgbobgd dgmebbdgdol goxmmdgdabmabsgy
3958Ymd0bmb Lobdmasmgdol 580l gbobgd.?

sbamo 39bmbom, sbggg, ©oa0bos bomol gsws3930b dgbsbgd gmebbdgdol gm@®ds - ob ¢bos
3583mM3gb BgMormmdnm,®  omds o6 8mombmaggds dgmebbdgdal bm@smommo ©s8mbIgds.

Boemols 393dgbLb dgmdmons Bomowsb a5dm3absmyg Bmgdsdmbomagdgdal Mgsmndgds dbmmme
dobo 3sMmBbomGo MgaobEmaznolb 393maga.”  sbomon 396mbal msbobds, Boemols gobbgabgdals dg-
09350 35M@bomMal (33momagdal dgdmbzgggada Mggb@Mmabomgol dndsmgol @mads o43b Lodmas-

13 bagomggmmb badmdomadm 3mogdbol 1158-g Baqbena.

14 aos moensdgamo, d9demmmmo 3obabobdggdmmdal Lobdmgsmgds (mgmEns s 3Ged@ngs), (mdomaba: gabosa,
2005), 228.

15 bagoomggmmb badmgomadm 3mogdbol 1159-g Baqbema.

16 LogoMoggmmb 2021 Bemob 02 5330b@mb  ,8965M8gms Fgbabgd® 306mbal 8g-141 qbemols 1-gmo 3964@0.

17 Jg. ob. mgs gomsebeady, ,dgammgms bsbsgnmmgdol Bom3mdmdal badsmmmgdmngn bagmdgmgda.” dotoma-
Logegds s 3obmbo 29, bm. 2 (2011): 103.

1 moeedgomo, dgdbomonmo 3sbmnbabdggdmmdal Labmasmagds (mgmens s 3Goddngs), 228.

19 bagomomggmmb 2021 Bemab 02 sa330b@mL ,dg6sM8gms dgbobgd™ 306mbalb 30-5 dbeal 8g-2 3464@0.

20 bagomggmmb 2021 Beob 02 s330b@mb  ,dg6s6gms gbabgd® 306mbals 30-9 3mbeals 3g-2 3964@0.

21 bogemoggemmb 2021 Bermab 02 sgg30b@mb ,396568g0ms dgbobgd® 306mbal 30-g Bmbeals 89-3 3464@n.

22 bagomomggmmb 2021 Bemalb 02 sg330b@mL ,d9bsMdgms dgbobgd® 306mbal 1-mn bl 8g-3 3464@n.

23 Mapuna Hukonaesna Wirommna, CHesku ¢ J0JsMU B YCTABHOM KaltkTae o0IIecTBa ¢ OrPaHUYEHHON OTBETCTBEHHOCTBIO,
yaebHoe nocobue, 2-¢ uzn. Mocksa: PITA Muntocra Poccun, 2015, c. 29.

24 bagomomggemmb 2021 Bemab 02 sa330b@mL ,dgbsm8gms dgbobgd® 306mbalb 3g-141 dgbeal T-ma 30bg@on.

25 bagoomggmmb 2021 Brob 02 s330b@™L  ,3g6smTgoms gbobgd™ 306mbols 3g-141 dqbeals 3g-4 396480.

26 Logomoggemmb 2021 Bermab 02 sag30b@mb  ,39Bs68gms dgbobgd® 306mbol 3g-141 34beals 89-3 3464@o0.

27 bagomomggmmb 2021 Bemalb 02 sg330b@™L ,d9baMBgms dgbobgd® 306mbols 3g-141 3qbemols 3g-453464@0.
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©Mgd0b bgmB8dm3o69mb, Bomol gs3bbgabgdgm 3omEbom@b 86 353dgbL.2%  bmmm 893 330Mgmdals
dgdmbggzedo — 393 33000600L/398 33000009980L Imabmgbal baggydzgmby.

obamds 396mbds goabyzn@s boemals gabbzabgdol ML dgnbEmmgdgmo gomadmmgdgdol dgwo.
396dm, Boemal a0dbbgnbgdgmo s Boemal dg3dgbo 3o@mEbommgdo bmmowsmman 539896 3abyybl
d3L-0b 6065dg 03 gomEgdmmgdgdobmzgol, HmImagdars bomolb asbbgzobgdols 3m3gb@dn dgnbErmmgdy-
W

sbamo 39bmbo 3oMEadn® 1d3zgdL, M3 dgbadmagdgmos Lodstmggmmb 396mbdwgdemmdom, bybrgd-
00 56 3oMB BB 3900bbdgdno omanbrgl dgdrymmggdn Bammob as635Maz5Lmeb s 393d06M9300.%

dgbemogol 3o6bommgdal ngH ©aagbol dgdmbggzedo aswsbyzg@nmgds domgdym Mbos afbgl
y39ms 03 3o6@bnmenl mbb8mdom, 30bss 3bemmoas gbgds.*’

2.2. Boaemab g503bgms LyIgbsM3gmbadsmamgdmnga 3bom

2.2.1.33L-0b 33:8bomEab bydmasmgdawsb asbzms

396mbals 144-9 dgbemo sMganmomgdl 3om@bomMal gobgmsol bomols gsdmbyngzal abom. 3s6@)-
BomMolb 93 gmadal Mgomadgds dgbadmgdgmos d3b-0b o6 @sbsMmAgbo Msbsdsm@bomMgdol dogm
3oMBbommMol Boemal godmbyo@aznm. mogsw 3sM@bommol dogm magobo bomal asbbgobads 0dbgds oMo
3oM@bommMol gobgmes bsdgbsmdgmbadsmomgdmogn abom, o639 35MEBbommal Boemal aowsbgmes
Ladmgsmsgmbadsmmmadcng baggedzgmdg.

35b3mob MYBmgds boMdmMndmds Bgbogdom o6 39bmbom asmzgemabbabgdymo Babsdnmmdgdals -
Lgdmdal dgdmbggzadn. gobamolb MBmgdol gs3399mn BobsdoMmdgdom dgdbmmmas gsdmbggmemos
Labmgdmadal JmbgdMogn 068 Mgbgdol (3300, MaEash 3obmbom asdbgmagm 3oMmEbom@b Mbos
0mBsdran®gLb bomol mofmgdmmagds, Mo d3b-0bmzgol ©s3s@gdnm Fbsblbym GzoMml bomdmag-
636[}.32 396mbo 5096l aobgmoal Logndgmagdal Rsdmbomgamb, MGm3gma(z dmasagL: (1) 33L-0b bogdns-
bmdol Logbals 360dgbgmmzsbo (33emaemgdsl; (2) 33L-L 309 ©0300096000L dmenm 3 Bemals 3o63sgmmmds-
30 aoboBomadmmds; (3) 33b-0b asobyzg@omads Bomgdol GmBgmndy 3mabomob s 393806qdmmo
aBRmgdal (33momagdols dgbobgd; (4) bbgs 3oM@bommMgdal gosbyzg@omgds ©sds@gdomo dgbs@ebals
a9bbm@(309mgdolb  3omgdnmadol Fgbobgd.?®  gobgmolb gl Loggmdgmgdo dmemm Lo 396mbBIgdmm
(33035809 sMbgdmmo 368030056 35dmInbatgmdl.**  s85bmsb, b Rsdmbscmgammo dgodmagds
dgngbmb d3L-ab bgbrgdoon.

3oMBbommMol babmasmmgdowsb asbgmal dmagsma dobsbos 3sGBbomEmmo YMmogMommdal ©sob-
rmmgds.? 88 m35mbsdMabom, gobgmal Mamagds Bomal ©smdMd0b Mgmgdab dbaszbos. asbamal
dqbobgd gsbssbonls dg@obs 60dbsglh Boemal gos(3935L Labmgsmgdabogal, Mo 0bggglb Lodmas-
mMgdol 3omEgdmgdsl, gosnbommb Boemal Ladstomoasbo Qoﬁgb@@gbo.% 535b00b, aodbgmgmn
3oM@bomtMo oml 533mdL 33L-Lmsb s sbsMAYLE 3oMEBMEdML oEgdmm gsMngqgdsdy, Mo(3
Ladmgomagm Ladsfmmamdo bgemdg3amadowsb asobgmal 3gogb. 93 dgdmbgggado, Lodmdsmadm gm-
©94bo 3s8Lzmgmmn bl Bo@mFao 3mI3gbLa30L 0mzemalbabgdl, mMd(zs o6 godmozbaglh dnb
Ao Sbsdman@mgdabscs.?’

396mbn 3300535bmAL aobgmal 3Mm(3g9n@alb.  d3L-sb dsMmEbommal gsbgmalb 3Hm(39MMowsb
(36005, B3 gobmem 35GBBomAL 5d3b Boemol LaBstmmosbn sbsbmMMgdol Bmmbmabol ma3mads,®®

28 bagomomggmmb 2021 Bemab 02 sg330b@mL ,3gbsM8gms dgbobgd™ 306mbal 3g-12 dqbemals 8g-2 3¢64@o.

29 bagoomggmmb 2021 Beob 02 s330b@™L  ,dg6smdgoms gbabgd™ 306mbols 3g-141 dqbeal 3g-6 396480.

30 Logemoggemmb 2021 Bermab 02 sa30b@mb ,396s68gms dgbobgd® 306mbal 30-g bl 1-ema 34b7@)0.

31 bagomomggmmb 2021 Bemab 02 sa330b@mL ,d96s68gms dgbobgd® 306mbalb 3g-141 dbemal 8g-2 3¢64@o0.

32 0M53m0 daMomo, gommgn dsbammdmadzomo, 365 mmbadg, bmbs byda@edzamon, gomMan smowsdzamon, a396(3s
BomMady o 9398y 9abs@odznma. Lsgm@3mmazom badsfmmsma. mdoemabo: an@ab@gdal badystm, 2022, 385.

33 bagomomggmmb 2021 Bemalb 02 sg330b@™L “dgBsmdgos gbobgd” 3obmbol  144-g dbeal 1-ma 30bd@o.

34 Jdg. ab. Bmb dogMosymo, ,3gdmmmmo 3sbmbabdggdmmdal Lobmasmmgdowsb 3B bommalb asbams,” Jstmema-
bogmmads ©s 3obmba, bm. 3 (2013): 52.

3 m0b og@osmmo, ,35dmnEmo 3sbygbobdggdmmdalb bsdmasmgdowsb 3o6Ebommol gobgms,” dstmommabagmemg-
35 > 3obmbn, bem. 3 (2013): 51-52.

36  Pacyn CaiinameBuy ParxyTauHoB, YeTynka goiau B ycraHoM Kanuraine OOO: Teopust M npakrtuka, Mocksa: Bonrepe
Kmysep, 2009, c. 33

37 06 dogMosmmo, ,85brmnmo 3sbmbobdggdmmdal babdmasmgdnwsb 3G bommalb asbgms,” BsMomaLagmmg-
35 > 3obmbn, bm. 3 (2013): 52-53.

38 bagomoggmmb 2021 Bemalb 02 sg330b@™L “dgBsmdgos gbobgd” 3obmbol  144-g dxbemal 8g-7 3964@o.
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MmIgemo(y dmgnemdom, Bmame Bgbo, 8ol Boelb dq9Ledsdgds.*

396mbom, bomal sbsbmayMgdsdy 3M(3gmeads 3odo@omab w@a330b 0gogg 6gbgdo, Moz 3mddgogdl
0030009600006 g356560mgdal @M™L. 3960dme, asd3Lgmgmo 3sME@bomMol Bomolb sbsbmsyMgdal Babs-
5980l 3m3bagdal MmL, d3b-0b oMgd@™M@Ts Mbos gonmzemabbobmlb gabsbbyma sbastnd-
3900L dmbs(399960. 335Lmsb, sgy30madgmos afMgd@mmal sl 3gbom oL NMogL, GmI bagal
3b3branFgdal ensb 3m3mg3bm Fomgbostmmo bemol as63sgemmdadn babmgsmmgds dgdmgdl go-
3dmbyemn 3omEgdmmgdgdal Azgmmadmogo ob/ws ogqadoemo Logdosbmdal gaMamgddo dgbEmema-
35L.7 30 g08Lgmagmo 3B BomEal Bmmbmzbgdo 39 ©38oymBnmEgds, asdbgmgm oM bomMl
3gdmos sd®mal bamBgemo d3b-0b ©sdmal dmmbmgzbom.*!

2.2.2.33L-0b 3338 bomEabogab Bagnal RsdmE;mdggs

sbomds 3obmb3s gMMIsbgmobogsb asBaxbs d3L-b 3s@MEBomMobamgal Bomal RsdmEmdggs (39b-
3@obolb dg@obemmdals boqg‘gdaqmm)“ o d3L-sb 3oMmEbammol gomn(sbgs (bb3o 3b0d369mmmzs60
boggmdzmom),® Fombgosgsm 08abs, M 33L-b Bg3@mMdsbosb dndstmgdsdn gemo ©s ngn3g dgwgan
©03909. dgbadsdnbaw, asbbbgseggdymos d3L-ab 3s@mEbommabomgol Boemol Rsdm@mdggobs s d3b-sb
3oMGb0mMmMol 3oMo(sbgzol 3Mm3gmGgdo.

396mB0l 03bsbdow, d3L-b 3oMBbomEnl dogM dgbs@ebolb omagbam gosdn dgm@obemmdobal d3b-b
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J8ob  dmamM0035dmsb gﬁ)mogg), cmd 21-5 bLoyzabol Mgzmemon®o 8mgmgbss msegobo dgbe-
dmgdmmdgdom, 535bg mbsdgommgg dbmggmom, 3Mad@ninmom, dgosbbdws. dgbsdsdobsw, o3 -
Jbmmmanobs s 3sbdg @ogMdbgdama bbgswsbbgs @gdbmmmaonmn 3Gmoad@gdabs oy bLyczoLgdals
353myqbgds 0bs3gMmag badysmmadn gfm-gfom yzgmadyg od@ema® Lsgombow asbabomgds. sbggg
3050b63gd0m 035Dy, M3 dmmyhgnbo s LSO 3MBEMOJEYdal domosb dgoMm 30330630 5MNS6
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3330989 3meolb godmygbgdom s MMMl dobsbns, 3MbGMgEnl dmbsboemg dbsmggdol dogm
0bgzm@ms(300b gos(393s s bgm3g3Emmgdgdol 30Mmdgdal dgbEmmadal dGHNMb3gmymaezs.  L3sME,
3Mb&Mog@gdol gMom-gfma gbdzns obss, Mm3 Lbgswsbbzs Jdgrgds bmM(zngmegds dyedagmals
356939, M3 398 YLoGMMbmMgdsl 1Jdbol Ibamgl, Lamdotns od(30980L, Jmbgdabs s Lbzswabb-
35 3J&030L dgbobgd. sbgsg, o9 gmgd@EMbym 3mMbGMed8gdlb dgzoemgdor LB SbLsMEMmL, d5d0b
53005b53m, MM 8d3oMs goblbbgaggdsl BaMdmowaqbl LAsMEG 3MbBMoENl dgbodmgdmmds, gss-
3MBBOMmmL a0M0g 930l dbmemme domgdo@nnmoe ©sd@ 30390500 30Mmmdgdo, 03 EMML, MmEgbss
R3gmmgdcog 3mb@Mmad8gddo godm3gdymmo 3dofmmds dgndmads ogmb sMsdzogom, 369 smbymomn
boboson 3Jmbogl. 3ofMggmoe LIsMEG JMbGMJGgdal asdmhgbols momomsw 1994 Bymlb donhbgzgb
5 536mdgb, bog Lodmad, Mm3gemai oym oEmabBo s 3MH3GMaMogn, gosibmdagms, MmI ©g(396-
&Momadgdmmo Mggb@Eol asdmyqbgdoom, dgbedmagdgmos gmagd@Mmmbamo mzommsdmzngdmmadals
bgmdg3emmgdgdol gogmmMadgds. sembadbymoa abgfmgds 3meoal boboo s ©ogamgdsl sbfmmagdl 3Mmm-
aM33s, MMIgmbsaz 3MbEOMmL 1bgzl demmzgdn. 358m3nbsMy 9dgmseb dogwnzsmo 03 ©ab3363wy,
09) M339bse 3603369mm3560s Bgdbmemmangdals Babs babddg Bodmgs, Mm3 badystmad 3@ s dgdmml

339630000690s s (3bmzMgdal gadeMBozgds, dg8-bsgmgdsw yzgms smado.
Abstract

The modern world has practically agreed on that Blockchain, as one of the most advanced tech-
nologies (along with artificial intelligence algorithms) is the revolutionary event of the 21st century
with its capabilities. Consequently, the use of this technology and various technological products or
services based on it is considered to be one of the most actual issues in the modern world. We also
agree that blockchain and smart contracts are very closely related to each other, when concluding a
contract it is necessary to use both together. Shortly, a smart contract is an electronic protocol that is
created by using a computer code and aims to provide information to the contract parties and ensure
compliance with the terms of the contract. One of the functions of smart contracts is that different
actions are performed without an intermediary, which creates more security for the party, talking
about stocks, property and various assets. Also, if we compare e-contracts with the standard one,
then we will see that there is an obvious difference is the ability of the smart contract to control only
mathematically validated terms of the transaction, while the terms usually expressed in the contracts
may be inexplicit or descriptive. The date of the first appearance of smart contracts is considered to
be 1994 and it is said, that Nick Sabo, who was a lawyer and cryptographer, realized that by using a
decentralized registry, it is possible to sign electronic self-defendence contracts. This is written as code
and the task is performed by a program controlled by blocks. Hence we come to the conclusion of how
important it is to be at the forefront of technology so that the world can be more developed and can
make life easier, in more or less every field.
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LogMobggonl Lodmjomsm badstmamon, msgobo gobgzomamgdols bagggbyMoom, IMsgomRgMmzgbgdoo,
MJ@Mabmmn bsdmmIgboms  ©s LadsMmmgdMogn 3M0b(30398000, 360d3b69mmz6 dgaml 035398L
bmgmomb LadsGmmolb M930Dg. LobgmdgzPnmgdm Ladsmmamo, bagMmsbggmal Lsdmdsmadm 3m-
©94bob ¢360d36gmm3z569L0 boboemas, MmM3gmaz 200 Byemdy 3@ bobL 33egmae g3LabyMgdmeos
93994565, LaggMobagmol bgbsgbo Labodsmmmbs s @MJ@Mbob ©sbdatgdom. dMsgsma Bemal
356dnmDg J39960b Lo 3obmMb3gdmm mmasbm Mdgogamm (3eommds babgmdgGmmgdm badsmoms-
do o(30mgdgmo (33mnmgdgdol aobbmM(309mgdsl, bmmm g3timzsgdomol dbMowsb  dmmm brmgddo
a3bMEomn dgbmeal dgmgasm, ,LobgmAdgiEmmgdm badsmomoabs ©d 3omEgdnmgdgdol 383039~
dmmgdol bmgswo Mgs030b Mgnmmdal dgbsobgd® 2016 Bemob 10 mgdgmamolb  ©oagbomgdoom, be-
BM3bggmol Lobgmdgzmmgdm Ladstmamadn dggzns dmgmo Mogn  (33moemgdgdo, 3s56LsFMMgdooc
30 bgm3g36mmagdol dsmaemmdals bsgombdo. 2016 beob (33emamagdgdom, bagmsbggomal Ladmdsmadm
3mgdbd0 dgoigams byrdgyHmgdel @gBboEesE, e avbbmMz0gmgdamo  (33eemmgdgdal
&9dbG0 badmemagmbals 3mgdLobomgol sdsboboomgdgma ms3mboyMmmdabs s LEomab@ogol gHo-
a0 oMhs, M3 asdmamhgsgl 3ol Lbgs Ladmjomadm 3mmgdLbgdobash. 2016 Bemol (33momgdgdl 6ob
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LadoMmamdy sg@ogMom 0gMdbmdmms 93cmm3sgdamal afmgd@nzgd0b bgaszmagbss.

Abstract

French civil law, with its level of development, diversity, doctrinal works and legal principles, oc-
cupies an important place on the map of world law. Contract law is the most important part of the
French Civil Code, which has served the country unchanged for more than 200 years, with the help
of the French Supreme Court and the doctrine. For many years, the legislative body of the country
tried to implement the necessary changes in the contract law without success, and as a result of the
increased pressure from the European Union in recent years, a number of changes were introduced in
the contract law of France, especially in the issue of contract nullity, by the resolution of February 10,
2016. With the amendments of 2016, the definition of the contract was also changed in the Civil Code
of France, the text of the changes carried the brevity and style characteristic of the Napoleonic Code,
which distinguishes it from other civil codes. The changes of 2016 were preceded by many draft laws
and great pressure from the European Union, while the influence of the European Union directives
was actively felt on the domestic law of the country.

dqbogsmn

1789 Bemals ggmey300b 3999, LaggMsbagmal ab@mEmnsdn sabym MgLbdmdemn ol babs s J3g9-
Bob gobgomagdol sbomn g@odn sbom 306mb3gdemmdsl dmaombmgms, Medsz 3sbsdoMmmds LagMab-
3900b Ladmgomadm 3mogdLol (603(0@30160[)) 3m94bob 3g436s. 1804 bemol LogFebagomal Ladmds-
modm 3megdbo 3904865 806503mddgmn J394b0bongal (Bmbobemgmdals 70% d0Bsmdmddgwn aym), bemmem
1830 Bemoasb, 0bonbEmnolb 8y3039388 s sbon, LagMHmsdmmabm, dMmagmobdmdiggmo  bagagmm
0¢) 3MmM30o M0 HomMdgdal BaM3mdmded (3baym MHmd LogMmsebagomal Ladmdsmsdm 3megdbo ©s
396dme - babgmdggmmmgdm LadsMmsmn, Lagmme o6 ogm FmMaqdamo msbsdgMmag astgdmb,

134



306500056 0l mM0gb@nMgdmmn nym doMomss Lobsmsads@n® MMmngmmmdgddy, MmIgmai M
Ldogd@L Bmmab s@mbgdmm oM@ ng LaBammmgdtng MMmngHmmdsl sBgbMnggdws (Bsgsmomsm yoo-
30-3030(930). 0913(39, @MJGFbS s ,0MML3MNEYL309, 35bLsFYNEGdom 30 LogMmsebagomal Mbgbsgbo
Labodsmomemmlb Bog@ 396mbal 06@ M3MgGd(300, bmemm babrsbsb d943bsz 30, dgdmgdobrosgzsmowm
53m33gbboMgds 1804 Bl 3megdbol Bogmmgebgdgdl ©s bowsggdms mebsdgommag Mgsem-
3L,  gxmm 3b0dgzbgmmgbo gL gbgdmes gomEgdmmadomn LadsMmmol Bsbomb. 3Msed@ozmbo
09M0bEB g0 yMEamgdsb 543930696 55 BmEBal &gJbELS s dob Jabssmbl, 589 Labsdsmmenm
3500by3980mgdgddn 9dgdmbgb dnbmal 06 gM3MgEo(309L ©d 0bs3gMm3g a039dslL,  3obmblLs s
0b3mba30g8L ImEol asbbbzoggdol dogsmomgda 30 domosb g3 ogm,z aobLo FmMgdoo  bg-
mdg3egdol dsmammmdol by zombdn. obgmn 3603369mmzsba Lsznmbgdo, Gmammo o6l babstg
bgmdg3ermmgdol bagomogdemm doms ©s obGbznMMaE goxmMdgdamo bgmdgzfmmgdolb dsmasdn
dqbamolb mm, Lagmsbagmol 1804 Brol 3mmg]bda o6 agm asmgamabbabgdymo s 83 by gnombgdabe
s bbgs 3Gagmol aomdgdm 3sbmbo, dbmmmme LabsdsGmmm assbyzgdnmgdgddo dmadgdbgdmes.

LoggMabggonl Labgmdgmmgdm badstmnmal (33mmamgdal sy30mademmdsdg Lamdstn R¥gM Jowa3
39-20 Loyyzmbol obobyobdo @sonbym, Moy gobsdommds agfmdsboal Ladmgsmsgm 3megdbol dg43-
653, ®mIgemaz 3603369mmmzbom aobbbgogmgdmms LagMsbaqgmol Ladmdsmsdm 3megdbabash. sbgomn
LaydMgdo gsbbsgnmmgdom gobdatws dgmeyg dbmggmom mdal dgdwga. dgmeg dbmgmom mdab sb-
megdobol baggMabggmdn b3gznsmama 3mBabosz 3o dgngdbs, MMIgmbsai  ©dggems Badmegm-
bob 3megdLob Labgmdg G mmgdm  LadsGmmolb Dmasn Lsgombgdob sdmdeggds ©s (33mommgds. o3
3m30bonl 653¢dg3gdds 9 Gmdn dgomgnbs s 0dmegsbs 1963 Brmodwyg. dMsgamma gsbbomaabs oy
©905&980b doybgsegem, dmasm Labgmdgz@mmgdm LoBsBmsmdo? (3300 g6gd0 36 dgomEs, o=
Loz 396 3089300 Bogsmoma RBMbamm Lamgsbm badsGmambg, HmIgemag L 3obMBIYdrm (330~
0mgdgdlL IMesd aobo(z0ws, 53sbmab, o3 oo LabsmImMgdal boMdmdowmagbemgdo nyzbgb sMbgdoma
(330 g3980L 8mbMggdn,* o8 (33ommgdgdal dg@ebal ,3mmoGosznmo Lay@mgzomo sALbgdmdsl
aobsgdmds”.’

3m8abonb @sdmab dg8mga, bl 8nbab@®8s ¢ob ggmengd® Jg(335ms Fgommen s 8nagmm

3500by3980mgds, Mm3 Mgxrmmdgéo badmdsmsdm 3megdbdn oMs gMmnsbaw, sMsdge 9@&o3mdMngsw
a35bbm@(309mgdmmoygm. MM gs0m@s, J399sbs gomeMmgdmms s bLabsdsGommm aswsbyzg@nmg-
3960l MamEgbmds Liym NROM ©s YBROM 0dMEIdMES, M3 360d3bgmmabsw s3(306Mgdws Ladmds-
modm 3meggbol ogMopogyen doosb.

936 3533060b bgaszmgbs

boggMobggonl  dmgmgbgdol  BsMomgmuMsem, ©oEo 0gm  936Mm 3533060l bgbmms  bagMom
Ladmgomagm  3mmgdbol  domgdobmeb  s3sgdntgdoom. asblsgnmmgdom  ombabndbagas  gzMmanl
Labgm3g3Emmgdm 3mEgdLolb 3Gmgd@n,” 1994 Bgmb as8mgzgybgdmmo @bommsl  3ofMzgma Mg-
©5g(300 - 5393806980 LogMmsdmmabm  bgmdg36rmmgd980106,8 bmem 1980 Bemowsb, g3cm 3o3-
dotdo 2T Bemal 3sbdoemdy 3ydsggdmms ,g3Mm3mmo babgmdgzMnmgdm badstmmal 360b3n39da”,
3OHmMRgLbmE Mg @obmb bymddmgsbgmmdoom, MHm3mal Ladmmmm 3oM0sb@ 03 3m3obosd 2003 gl
Bofagnbs. ommomns ©m3m896@L Lafgzm3gbosznm boboson 3Jmbos (wgdwg v93L), 0bgsy Gm-
amM3 bomsl, dogMad gzmmmman babgmdgmgmagdm bLadstmmal 3G0b(303980l dgddbals dobs-
bo ogm g3em3egd0colb bgzto Jzgybgdabsmgol LogMom Labgmdgz@mmgdm 306mb3gdemmdals dsbal
dqd3bs s bg3c0 J39969d0L dos 396mMbgdol gMcBebgmmab 3ogbodsmyMa ssbEmmads, 3065006
,bogBmm bogodmm bogMg dmombmgl  bogfom Lobgmadg3emmmadm 356mb3gdrmdsb™ . Bogmsd,
LaggMabggonl dosbobymdbogmgdmngo 396mbdwgdemmdgdol asbbbgsggdmmmds ©s ,d3gmgdymmds”
53 30Bbobgol Logndggmb o6 ademgmes.

(Lachiéze 2020, 5).

(Chantepie da Latina 2016 , 14).

Le droit commun des contrats.

(Chantepie da Latina 2016 , 13)..

(Nicolas 2017, 8).

Jean Foyer — 1962-1967 LogMsbggmol oggb@n(zonlb d0bab@o.
Projet de Pavie.

(Nicolas 2017 ).

(Lachieze 2020).
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»LIBgMdg 3mgdm LadsMmmabs s 33mEgdnmgdgdab 3G 30(3909mgdalb dmgswn
99030b H93mA3ab dgbsbgd® 2016 Bemab 10 mgdgMzemalb S©ag6nmgdab Babsdntmmdgda

LoggMabggonl Labgmdgmmadm LadsMmmob gsbsbmadals Logombdg  3g3bogFms dmEnl Do
MmO 0ym asymagoemo. dmbobssmdmgaqqdl 3obmbal g3mm3gobszns LogMmbolb d93(339mew 9h3964-
dmsm, dsma dbMom Labgmadgemmadm badsmomal Mbogogs3ns 3s3mabggsws bozombamyMa 3me-
99bgdol ao994393sb, Moz godmMLbbmMmgdgmm bosbl s BoGomn®, dgud(39390 ©ME YL dooygbgdos
Laggobagonl babgm3g3Ememgdm Lsdsmmmoal 8megmal domsge® >@LL.' 8smn sbMom, gMsbammo
Labgemdg 3P magdm bLodsMmmol Lndwomgbs ©s gsblsgnmEgdmmmdsl dmMomn ©s 33obyMmds
BoMdmoagbs, bmmm babgmdgzmnmgdm badstmmal ggMm3mo 3360360 doMomswaE 3ogMmds-
By 0ym MmE0g680Mqdnmo, (o3 bobssmdmgamdsdo dmoomes Mebammo LadsMmmob Logndgmadmsb,
M3 3obmbol (33momgds 0dbgom@s oM BMEbagdobmgal, sMsdgw sbmgmgdobogal. Jobmbamm-
9J&0b d93436gmgdobs s ImAbGggdal sdM0m 30 (33em0mgdgdo LogMebagmal LabgemdgGmmagdm
Ladommamb  mgmm dodbopzgmb asboows 0bggbGMEMgdabs o9y 3mIgHonmo bygMmb bsmdmdsw-
396emqd0bmzab.

2004 bgmb, Lsdmgommadm 3megdbolb dg4dbnsb 200 bemol dgdrga, 3Mgbogb@ds ¢s3 dofs -
ds mogolb gfom-gho by@gomee bagMsbggmal Ladmdsmodm 3mmgdLolb 3omEgdamgdomn bsbamab,
bobgm3g3Emmgdm LadsMomolb  Mgz0bos osbabgms." 53sb Fm3yzs MMo MG Mabyma 3Mmgd@o,
3063gmo - 3MmBgbmEm 3096 go@omob'?  8ngH dgdymdoggdmmo, MmIgmai Bomapanbs 2005 Bgmb
s dgmMg, GmBgmo 93m036mms 3GMRbmG Gmblbys G9MgLL." 2008 Bgmb 30 LagMebagmol
39639008 F908m3s30 08m 30009390 3MMad@n ©d Bamowanbs asbbobomggma, Gm8gma(s
dgdamd gobosbems xam 2009 (2009 Bemals 396bos 3603369mmzbo asbbbgsgmgdmes 2008 Bemnls
396b00bogsb, 353M33 MP(309MYMID S ymgas 6oboxoﬁm36‘3@0) boeem 393009 - 2013 bgemb.
83 3Mm9d&qdds 360d3b69mmm3zsbo gs3mgbs 0dmbos LoagMebaqgmal LabgmdgzMmmgdm Ladstomolb m-
J&Mabadg. 2013 Bemal ggMbos dbmeme 2014 Bemols md@mddg@do aobogstmmgms ©s abog 3Mgbob
d99d39mdoon.

boggMabggonl babgmdg M mmgdm bsdsmmsmon, babmgsmmgdal asbznmemgdal ©0bsdozmEmdals
Bmbdg, bgdg@ow 3sbbbgeggdnma MRgdmws 03 LabgmdgzMnmgdm ©oMgd@nggdmsb dndstmgdoom,
m3mgdoz 9360™3933060b 30gM aym asdm393mo, asbbsMomgdom dmabdsmgdgmms Bmgdgdal
(3308 bzgPm3n. 335bmsb, 936mM 353306M0b Mg N3980bs s 3Mb(303930L 0Mndo gozmgbs Luyem
DBROM © PRcm IsLAGdNM brgdmms, 3gMdme dmbsdsmmmggda mazabrsybgdamer 0mgdwnbgb
3bg39mmdsdn 800 dabss@lb s ,(33r00b96% BMBbamm LadsMmamb.” g3Mm3olb Lobgmdg3Gmmagdm
badsmoemals (PEDC) aogmgbs g4zgmodg 860d36gmmasebo ngm a3@mebamem 3mbogon® bLodstmmamdy
deagnm 25 Bemols 3obdoemdy, 2016 bemols Gg@n@gboan."’

(3300 gg0L Lognfmmgdal bbgssbbgs dobgdgdb dmEnl, GmAmadai 9339 d339mMoE asbbb-
3030098mEs 1900-1945 Bemgddo sMbgdagemo dobgDdgdabasb, 360d36gmmgsbas dgdgan badn : 1. be-
BM3bggmol Lodmgasmgdal ggmens0s; 2. dmdzgmgdmo abdmbo30980L M5 IZIGNMMIS M-
6239Mm39 LadnMmgdgdmseb 808s@Mmgdno; 3. gomsdatmdgdmmon 0m@obdMmogbzns."’

Lo dg 3Emadm badsMmmmabs s 3omEadnmgdgdol 38 30(30dMmgdol dmaswo gyndol Mg-
BmMdob dgbobgd® 2016 Bemal 10 mgdghgmol  swagbomagdal domgdol dobsbn, dgndmgds omd3sb,
3 ombgmns: gMabammon Ladsfmmamo dg3fom goboggdo s bgmdnbsbgomdns, gowMyg nym .

10 (Mazeaud 2010, 4)

1 (https://www.vie-publique.fr/discours/148887-discours-de-m-jacques-chirac-president-de-la-republique-sur-le-code-c 2004)
12 L’avant-projet Catala.

13 Davant-projet Terré.

14 Chancellerie — administration centrale de Ministére de la Justice.

15 (Mazeaud 2010, 3).

16 (Nicolas 2017, 9).

17 (Mignot 26 février 2016).



LagyMabagonb babgmdg3madm Ladstrmmab dmgswn 3xmbemgdo

LB YE3g 3 gdm LadsMmmobs s gomEgdnmgdgdal 3830390 gdol Dmasma Mggndals Mg-
gmM3ob dgbobgd® 2016 beolb 10 mgdgmgmol ©sagbormgds domsdn dggnws 2016 beolb T mg@madd-

96b, 356 dofMgmmo dg33oms LogMmabagonl gommgdmmadomn badsGmamo s LEMmOsE sbarn
Bm3gozns Bosbogs 3mmgdLob 3mbmgdl.'® Ladstmama bagmebggmal Ladmgsmsdm 3mogdLbolb 1101-
0©sb 1231-7 3qbmgdo dmmosbs gmdmds bgmdg mmgdsl, bomemm 1101-006 1111-T s@bgdmmo
Imbmado bgmdg30mmgdobmsb ©s393d06M98mm dmasw 3M0b(30398L sMgammogdl (1804 Brol 396-
boss 3gozoges 9.6 ,dgbogaem® a‘gbmabb). Igbmado ,3Mg@MM0sbyma 3mbLEMY300b“ dabgozom
M0l @amaggdmmo, Mmameiz gb 1804 3megdLbdo agm asbbmmM(3ngmgdamo. &94bEdg Imdomdals dme-
3560 36M0b(3030 (3390 MRS, Jobssmbo asbaggdo Mbws ymggamaym o6 Jomemme oMol gdo-
bongal, oMedgm yzgmobogob® (Portalis). 2016 Bemol (33em0mgdgdol dgmggem 3obmbdpgdgmds goem-
©gdnmagdomo badstmmal bGANJG NG s BabMngn dggoms. 3gMdme, J3g0e390s0 hodmaysmads
39mEadnmgdol bystmgdo, HmIgmms dmEnbsg godmsemhos bgmdgz@mmgds, sMobebgmdgicmmadm
3obgbnlbidggdmmdgdo s bbgs bystmgdn, gommgdmmadal Dmgsmn Mggodo s gomEgdymgdols 3@)-
30(393:9m9d930.

bogg@abggonl Lbadmgomsgm  3mwgdbolb 1100 3mbmolb dobgogom, gomegdnmgdgdo Bsdmadm-
ds aoMnggdosb (acte juridique), ogMoommo Rod@nwsb (fait juridique) 56 Ibmeme 356mbol doem-
000, 33mEgdMmads sbggg dgadmads Bomdmadzsl bgdsymapmmmdomn sebMmgdom 36 Lbgal dndstio
35980l dgbEmmagdol dgabgdmemn dgdnfgdoo. 1100-1 3gbeolb 3oMzgmo LEGMombob Jobgo-
3000, 3003905 >6nb Bgdal godmgzmgbs, MHmdmal dnbsbos LadstomgdMogn dgwgagdol bomdmdmds.
a560gqds dgodmgds ogmb (30m3bfnga ob IMsgemadbmngn. 2016 bemol 10 ;gdgMgemol (33emamgdgdals
39009350, 39bmMb3wgdgmads Moo mggs dgomsebbdgdals (convention) (36965bg s bgmdgzermmgdol oeo-
Lobndbogo 3mwgdbdn Jbmmme bgmdggmgds (Contrat) gsdmoygbs, memmbo  bgmdggemmagdals
LadsmmmgdMngo ©gRnboznnl Asdmysmndgdobsols dgmsebbdgdals (365d0bs s bymdgz@mmgdol 3ocgsb-
gm0 (36980 g996Mm00bgds 3mobmnbs 393mgan FmMEIMmoMmgdom, MmMIgma Im39dgmos Ladmds-
magdm 3meagdbob 1101 dgbemda: bgemdg@mmads sl dbsmgoms bgdbomo dgosbbdgds, Hmdmalb dnbsbas
dg4a3bsl, dg33ommb, ao@abzgb o6 dmdsmmb gommmgdmmagdgda. 1804 brol Mgwsd0nlb dabgogom,
bgmdq3Bmmads oym dmddggdob o6 3mddgogdobogsh mogal 8g303930L 3omgdnmmads.? 5375850
bgmdggemmagds oMol dgmebbdgdomn oo (acte conventionnel) s ob ma30b Mmogda Imazagb dgosbb-
d9090Ly(3 (convention).

mMg&Mabal dogm 1804 Bemol 3mwgdbdn sm8mAgboemn bafzgba, Hm3mob dabgogomsy Ladmdsmadm
3m94bo Lobmbndgdsw dmablgbogdws 3MbGMmagd@obs s gommgdmmadal (3650900, sbaema Mgosdsa-
ab 3ogM smdmegbgmommns. 1804 Bl 396Mbosdo s@bgdmmo bymdg3Emgdgdal Endgdo RsbBEmMos
(3m3bengn bamdq3Bmmads, Lobsmagds@ Mo bgmdgi@mmgds, gobosba/gxsbm, 3mBn@sonco/
306mdoon), bengnm als, 65(3 @MJGM0bobs s 3Mog@ngob dgdzgmdom oMbgdmdws ( RO (33900/
BmEoEs3mo/ Mgoma®o bgmdgzMmmgdgdo ©d  dgmsbbdgdmmo/dgmmebbdgdgmo,?’ 3yabogma
39LENmadon/g@o3mdMngee gbHmmadan) Ronbgmas Lodmdsmadm 3mogdbolb dbmagddo.

baggMobagonl badmgomsdm 3megdbob 1102-g gbeob dobgogom, mommgymo 306m3zbgds msegab-
DBm0s oML 86 o6 @amb bgmdg3enmads, Mmogobyygmo soMomb 3MbGMedgb@n, 39bmbol gam-
amgd3dn 356LsdEgMmML bgmdg3Mmmgdol dobssMbo s gm@mTs. 83539 Jgbemals BgmEg 5dDds(30L dobyco-
3000 bgmdg3emmgdolb magobyrmgdol 3M0b3ndn o6 admggs 0d Bgbgdnwsb aowabggzol Lodysmgdsl,
mdgmo(z bagstm bgbEngnwsb 358m3nbstmgmdl. 3mwgdbol 1103 d9gbemal dnbgogom, maggsmymac
353mM3gdnm bgmadg3ermmadol dbsMgmaemgol 3obmbol doms o43b. 396mbBImgdgmads LagMmebagomanls
badmgsmoagm 3megdbol 1104-9 dgbemals 3oggen LEMogmbdn, 1804 brolb 3megdLobsogsb gsblbgsgg-
doo, babo aobzgs 39momboboobngfmgdal 360b(303L s 83839 dmbemals Jgmerg sdDs(30L 3gdzgmdao
bagotm Bgbngol abdmbonssi 3o (36m. bsdmgdsmsdm 3mogdLol 1105-5 3qbemol 3ofggemo
56Ds(30L dobgzom, 3MbBMagEgdn, asbbadmgmmmoas oy sMs dson Gndo, 94393 damgds Ladmds-
madm 3mEgdLob 93 d3gmagal bmasw Bqbgdl. 83839 Igbemal dgmeg s 3gbedg dDs(3960L dobggzoom,

18 (Leatitia Tranchant et Vincent Egéa 2021).

19 (Gaél LATINA et Mathias CHANTEPIE 2016).
20 (Leatitia Tranchant et Vincent Egéa 2021).

21 Contrat gré a gré et le contrat d’adhesion.
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(3939990 bgemdg36mmadgdobemaal gobgmmgbomma Bgbgdo ©oagbomos dgbedsdal @gdmmadgddn
s dmaswo bgbgdo gsdmaygbgds 3mbzMg@moa bgbgdal dgbodsdnbsw. Ladmdsmadm 3mogdbol 1106-9
dgbemals Bobgogom, bgmdgz@nmgds Lobsmogds@mmns oy bgmdgzMnmgdol dbsmggdo MGHomngHo-
35mEadmembo 56056 (3og.65Lyomdal bgmdg3Emmgds). 88539 dnbemal dgmEg 53bs30b Babywgoom,
bgmdggermmagds (39edbMngns, oy dbmemme gMon dbsmg  0mgdl gomegdamgdsb bgmdggfmmagdal
dgmeg dbatol (aboﬁaa&)b) b0bsdg, ymazgmazsto m@IbG0Z0 3omEgdnmgdgdol gomgdg. (3oemadb-
60305 3og5moms@ mbm3zgdal, sdnMmgdal bgmdg@mmadgdo. (3odbGogn bgmadg3Emmadol EMML,
dbmemme gfmo dbsmg, Laggmemo by@gomoon obemmmadl 30@@363@360b,22 dogMod o9y(300mgdg-
m0s mM0gg dbatnlb dog Bgds aymb godmgmagboeon. 83539 3megdbolb 1107-g 3gbrmo gbgds gsbosb
5 Babm bymdg3emmgdal n3gdb, HmImals Jobgozomsz bgmdgz@mmgds gsbosbos, o mmogzg
dbomg 0mgdb Lamagdgmb (aoaoqmmoQ 4owgo-3094nzgol  bgmadggfmmads, Mmdgmoai 8339 ©MML
Nt boGo@ogao@)‘g@o) bomm ggobms, o dbmmme gfmo dbamg 0mgdb Lafmagdgmlb dgmmg dbatol
bobozgemm Lamagdmoal astgdg (Boa. Mbs(3ns, Mbmggds). Loxmsbagomal Lsdmdsmsdm 3moqdbols
1108-5 3gbemals dobgogom, bgmdgz@mmgds 3man@s@ogmas, ory bgmdgitmmadol mMogg dbotmy
0090L 3omEgdnmgdsl gomsbzgb dgmmg dbamaglb ndol g33035mgbGM@L, Mabary negdl (8°6' a9(33mo,
50(930-3030(930). 03539 dmbemol gmeg 33bs30L dobgz0m, doBmdomns bgmdg M mgds MmEgba(s
dbatggdn gmabbdmgdnsb, Mm3 bgmdgimmgdol dgmgandn, dgmebbdgdowsb gsdmdmnbatyg Lamag-
dgmo s DaMamo, ©sdm3negdamo aymb gomm33939m dmgmgbody (Bsa. ©3BM3g3s). Ladmgsmodm
3m94bob 1109-g 3abmol 3omggmo 83ds30L Babgogom, bymdgimmads 3mbLaBLMsEmMEs, oy
BMM3gds dbsmgms dmenl dbmmme Mebbdmdal gozgmom,  asdmbs@zal sgy3nmgdgmo BmMIal
53306 goM93g (Boa. yowgo-goynwas). 53539 mbmal JgmEg 53bs30b Bnbgogom, bgmdg Gmmgds
B3390, 0 dobo FMmEMBoMgds 9439809056 9ds 306mbal Fogm aobbadmafrmm ou30mgdgem
gm@3ob (Bog. 03mmgzs - BsBrgommdabogol smsamagdgmos bgmdg3Gmmads goxm®m8oglb bm@om-
ommao Bqboom). 53539 dgbmal 89Ls8g 93Ds30b Bobggom, bgmdgMnmads bsBrgomos, Mmss 8abo
BmMdomgds 99393gdstgds bogonl aows39dsl (803. mbmgabo). boggMsbggonl Ladmdoemadm 3mweg-
Jbab 1110-g 3gbemal 3oggmo 33bs30b dobgmgom, bgmdggemmagds dgosebbdgdaymos (le contrat gré
a gré), mmegbsg 306Mmdgdo g bormo s asbbabmgmmmoas Jvsmgms ImEnb s dsm FogM. 3839
dgbemols dgmeg 8dds30L dobggzom, bgmdgimmmads dgmosbbdgdgmos (le contrat d’adhésion) Mmog-
Lo bgmdg3emmgdol dommdgda Bobolbbsm omagbomoas bgmadgifmmagdol gfma dbatnl dogf s o6
36r0b Babsbbat 390sbbdqdmmo 8gmeg 3bosmgbmab (8sg. mbmsonb d9dgbobsl bgmadg Gmmgdol 30Gmd -
30 B0babbom aagboemns asdynzgmol dogm, sbgzg LaGgmgBmbm GomMaxygdal ynzabol, 3oMmdgda
o Lbaggabm@o m3gMo@mmal dngf Bobsbbsm asbbsdrmgmymas s dgndmgdgmons dyowggmal dngH 3
306m3930b 333l Bmobmazbol Boygbgds.) LoggMobagmol Lodmdsmsdm 3mogdbol 1111-9 Bambemals
dabggom, hotmbm bgmdgzmmgds sl dgmebbdgds, MHmdmoaomsz dbatggdn msbbdwgdnsb dosma dm-
dogomao babgmdg 3G mgdm MMHcngHmnmdgdol dmaswm 30Mmdgddy. 83539 3mbmol dgmeg Babswawgdal
dobgogom, smbEmgdal bgmdgemmgds gobbodmgMagh dgbEmmagdol 30mmdgdl. gb 3abmo 2016
Brmolb Mgxm®dolb dgogaen Rsabgmas LogMmsebagmal Lodmdsmadm 3mwgdbda, boemm dsbsdwg oMals-
36963003 d0sMs 03 bgmdg3Mymgdal dogms, Gmdgmadng gobo (boﬁ)ggi‘)@ob) 33bboDOzANmo 56
0ym, 306500056 0go gobabsdmamgdmems 8mdwgzbm bgmadg Gmmgdsdn (sebmmagdol bgmdgzememy-
65d0). 33bbm@309magdals bgmdggemmagds 0gds s¢)30mgdmsw hotbm bgmdgzMnmgdolb dgdwmgg. Lo-
BM3bggmol bodmdomsdm 3megdbol bgmdg @mmgdol dgbebgd dmaswo bsbamal dmem dqbemo gbgds
dyobogMom qbEmmgdse bgmadgEmmadobs s g@&e3mdMmngsm dgbatmmagda bymadgiGmmadal Go-
398L. dgobngMoe dgbemgdswn bgmdgzMnmgdolb dabgogom, dgmebbdgdmmo gommgdmmgds Lfmem-
©gds gfmo dmmbmgboms s ghomn dgbEymadao , dog. aszgmob bymdgiGmads, beem g@edm-
360300 dgbEmmagdon bymdgmmmgdaol MM, bymdgz@mmgdol dgbEmmagds O™ gobgmoaemns,
dogamoms dMmdnon bgmdgemmagds, JoMsgbmdal bgemdgGmmads.

b33 mmgdgdol 08 B03gdom ©IYMRS, Mo gsbbommmmos 6sdMmMIdo s dm(393mos LaggMab-
3900l Lodmdomadm  3meagdbol bgmdg3@mmgdol Dmgas Bsboemdo, 396mb3gdgmds  Lbgssbbgs
30Dbgd0bamzgol gobsbmM30qms, gsbbsznmmgdom 3o dscmnmmdob bszombgdol sbsmgammnmgdma.

22 (Leatitia Tranchant et Vincent Egéa 2021).
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3L 3365

LB YE3g 3 gdm LadsMmmobs s gomEgdnmgdgdal 3830390 gdol Dmasma Mggndals Mg-
BmM3ob dgbabgd® 2016 Bemab 10 mgdgmgmal a©agbomgdoo bagmsbagmal bLadmdsmadm 3mogdLda

LEYMOSE dbamn, badmmgmbal 3mgdbobomgolb @ 3bmda LadsMmmgdfngn bmdMgdo onbgMas, cvd-
(39, 365d803mbo 0ol gdobmgol  (33emomagdgdo bmgsznsl o6 boMmdmaagbl, 30bs00sb ©mJEMbs
s 0Mab3egbzns 3Mogammo Bemals gobdsgmmdadn bgMasgms dom 3Mag@ogobs s badstmamdo.
Jqbadmagdgmos 0mggsl, M3 306mb3gdgmds bmMdnl Labg dnsbogs 0dsl, Mo abgwsi sMbgdmdws
s dobo dofomswo dobsbo aMabdfnwgbonlb dsbaemal dgdbmdydgds s gztmgzsgdomolb bgbmmol-
5356 aobmsgobygmads agm. 36M0@03mbgdal sbGom, 2016 brob (33momagdgdo o6 ool LEmEym-
gomo, by3dome bafmzgbosbos @s o6 admagzs LEMmom 30cbz9ddg 3obybgdol Bnemadals Ladysmgdsl,
3 59gbbmnsba ddomdol dgmgasm, dg3Mee JofMan 3obmbdmmgd@ol dgdydsggds agm dgbadmagdy-
mo. 013(39, 3M0G030L Jobgmegsm sa30madmae Mbos 5r0nbndbmlb, MM 306mb3gdgmds Moowgbo
dOm3s gobos s momgdolb LEmaw RsbgMas badmdsmsdm 3mogdbdo ol 3Mab3039d0 s Ly 3nmbgda,
o3 dob gofgom oLy 9MLdMdEs, 8dsbmab dggMae asbaggdo s yzgmsborgol bgmdnbebzomdn
aobo@s Labgmadg3emmadm Ladstmama. sbggg, bado gogbgs 03 God@L, ™I (33emomagdgdo bIoMow
mbs bemM(309mEgdmogl 396mMb3mgdmmdadn, 306s0@sb 3mmgdbo 3mwsd ggbl ¢Mbos Mbymdwgl, bab
bbEMgdgl  Labdmasmmgdal as630m0Mgdal s 6B bLayMsE  nbyMagdmmgl aMGab3Mogbznal
dogt dgdndaggdamo 36nb(303980, bmgszngdo 396mbdo.
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LagnmEgdol Mgmgds, 3gMdmbsdsMmmgdMngn gsggdom, gb Mol dsmmnmbgbingnl bygMmdo dm-

Jaonm 9Bmadsmsgsb Bogmdg do@mbmdal yzgmadg dmEmmmdomo MBmgds, ob gumdbgds 3mb-
LEOBY (D oMObBOMGEYMm MG YBRgdsl - mogo Lbogymmgdsbs s 30Mmmzgbgdals magobyygma
356300006960L BmgdsL. 3bdbndbsgzns, MM Lobogmm M@mgdsms gobbm@sogmgds 0bygds dsmn
bo3mdmdol Im3g6@8)0sb. bmmm obobo Bsmdmadmds MgaobBmsznnm ©s LEmMMgo Latgaob@msgom
LobGgdgdal 3gdzgmdom bmEm(30gmEgds 53 NYRgdsms ©sIdgMgds. 3gMdsbmm Ladstmamdn ngo dmb-
9bGoggdamos Lodmdomadm 3megdbolb 903-9 dgbmoo ©s dmaegh dob 3mDoGoyd ©s bgas@on®
353905b, o3 sbabymos IgbognmMalb YRmgdsdmbomgdsdn, magab dgbgnmadabsdgdd asbzsmamb
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39330, 3353033 0g30 35mEEYd MHMI SLgmo YOHMNOgMNHMEgdo 3bmb3gdmmdal mMbydy wasfga-
Dommb, sbgzg dm(30madgm0s ©ssdsmabbmb g453Lbzabgdmal s d53dgbol 068gMgbgda. 83 3MBLEN-
EEOPMo gomgdnmgdgdol dgbabmmagdman Lobgmadbogm bLaogdstmggmmlb badmdsmsdm 3megdLo
000350bBnbgdL dMsg bogmdy gofngqdabidngMo ass39d0b ™M Babb - Lsgmomgdal gobzsfags
RBg633mboemn 30col Jogh s baznmmgdal gobzemazs sMeemgdsdmbomao 3ol dng.

Lagombol dgbbagemabol godmogzgms HmA 3g0mnmbobonbng®o d58dgbol s mogmadnfggma dgbo-
30060l 06@gMgbms 3mbgmod@o od@msmyma bszombos, 3065006 5mbadbym Ls3ombdy LszmMbLEN-
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G gosbygzg@omgds GmIgmaz o3 3MMOmadsal gosegdfnws, 330@mad mg3sbmgmn Labsdstmemm
053900 ©5 5Mbgdmmo gosbyzgBomgdgdo bsmgmb brob Gm3  Lsgombo kg 3093 dmem3g
M50l dgbbsgmomo s bagoMmmgdl badsmomgdmng dmbabnggdsb.

Abstract

The right to property, in the sense of private law, is the most voluminous right to control an object
among the rights in the sphere of law and order, it is based on two rights guaranteed by the constitu-
tion - the right to the property itself and the right to free development of the person. It should be noted
that the implementation of trade rights starts from the moment of their origin. And they arise through
registration, and it is through the registration systems that these rights are secured. In German law,
it is regulated by Article 903 of the Civil Code and includes its positive and negative understanding,
which is reflected in the power of the owner to dispose of the thing at his discretion and to require any
person to prohibit any action related to the thing.

The state should interfere as little as possible in the relations between two persons, but it is obliged
to regulate such relations at the level of legislation, and it is also necessary to balance the interests of
the alienator and the acquirer. In order to fulfill these constitutional obligations, the Civil Code of
the State of Georgia envisages two rules of transactional transfer of immovable property - disposal of
property by an authorized person and disposal of property by an unauthorized person.

When studying the issue, it was revealed that the conflict of interests of the bona fide purchaser and
the original owner is an actual issue, since the Constitutional Court also discussed the issue, although
an interesting and competent decision was not made that would solve this problem, so today’s court
disputes and existing decisions make it clear that the issue is still not resolved. It has not been studied
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and needs legal regulation.
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Abstract

The topic concerns the legal features of refusing to accept inheritance. The prototype of rejection
of inheritance originates from ancient times. Roman law occupies a special place among the ancient
legal systems, which belongs to the strong values of the legal culture, emphasizing its enormous im-
portance for the legal development of both European and other states. According to the legislation in
force in Georgia, the law regulates relations related to the refusal to accept inheritance. The heir has
the right to refuse to receive the inheritance both by law and by will from the circle of heirs. Refusal
to accept inheritance is irreversible and requires special attention. In its content, it is clearly different
from the avoidance of inheritance. It is not allowed to refuse to receive the inheritance partially, for a
period or with any reservation.

If the heir refuses to accept the inheritance, he must completely refuse it within the time limits
defined by the law. An inheritance that passes to a decedent’s heirs is considered the sum total of all
assets and liabilities of the decedent.
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Legal norms related to inheritance relations need to be adjusted, the main part of inheritance legal
norms has not changed after the adoption of the Civil Code of Georgia, Georgian legislation and prac-
tice in this area are not without flaws, problematic issues have accumulated that need to be understood
in a new way.

The work is a legal study, the purpose of which is to review the legal features of the refusal to accept
the inheritance, the shortcomings, the legal norms used, judicial and notary practices, based on the
comparative legal analysis of the legal literature of foreign countries, related to the refusal to accept the
inheritance and the avoidance (non-acceptance) of the inheritance. To present the problems, which
will give us the opportunity to develop conclusions and recommendations, to determine and deter-
mine the ways of regulating this relationship.
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Abstract

The article deals with the use of mediation in the consideration of individual and collective labor
disputes. The features and procedure for mediation on labor disputes, historical aspects of mediation
on labor disputes in foreign countries are discussed. It is concluded that the issues of organization,
control of accreditation of mediators in labor disputes and training of qualified personnel capable of
mediating labor disputes are included in the competence of the Ministry of Labor and Employment
of the Republic of Uzbekistan.

Historically, mediation has been used most often in the past to resolve family and labor disputes.
Mediation is now being used in a wide variety of areas, as its robust, flexible and efficient nature al-
lows it to be used to resolve a wide range of conflicts, from consumer rights conflicts to conflicts in
the public sphere.

Problems related to the consideration of individual and collective labor disputes are actively dis-
cussed. In science, the point of view has been repeatedly expressed, according to which the main and
most desirable form of protecting the rights of subjects of labor and related relations is the use of
mediation. At the same time, the researchers noted that the main goal of labor justice is to peacefully
resolve the dispute!. This idea is reflected in the Law of the Republic of Uzbekistan dated July 3, 2018
No. ZRU-482 “On mediation”.

According to Article 3 of the Law of the Republic of Uzbekistan dated July 3, 2018, ZRU-482
“On Mediation”, mediation applies to relations related to the use of mediation in disputes arising from
civil legal relations, including in connection with the implementation of entrepreneurial activities, as
well as individual labor disputes and disputes arising from family legal relations.

The Labor Code of the Republic of Uzbekistan distinguishes two independent types of labor dis-
putes: an individual dispute and a collective labor dispute. Individual labor disputes are disagreements
between the employer and the employee on the application of legislative and other regulatory acts on
labor, working conditions stipulated by the employment contract. Collective labor disputes (conflicts)
are disagreements between the employer (association of employers) and collectives of workers (their
representative bodies) regarding the establishment of new and changes in existing working condi-
tions, the conclusion, amendment and implementation of collective agreements and agreements.

For each type of labor disputes, a separate procedure for its settlement is established. According to
Article 260 of the Labor Code of the Republic of Uzbekistan, individual labor disputes are considered
by labor dispute commissions and district (city) courts.

In accordance with Article 263 of the Labor Code of the Republic of Uzbekistan, a labor dispute
is considered by a labor dispute commission if the employee, on his own or with the participation of
the trade union committee or other representative body of employees, has not resolved the differences
during direct negotiations with the employer.

The collective agreement, and if it is not concluded - by agreement between the employer and the
trade union committee or other representative body of employees, may provide for the creation of a
commission on labor disputes. Commissions for labor disputes are created on an equal footing by the
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employer and the trade union committee or other representative body of employees. Members of the
commission from the trade union committee or other representative body of employees are approved
by a resolution (decision) of the relevant body, and representatives of the employer by its order. The
quantitative composition and terms of office of the labor dispute commission are determined by a col-
lective agreement, and if it is not concluded, by agreement between the employer and the trade union
committee or other representative body of employees.

The labor dispute committee is obliged to consider the labor dispute within ten days from the date
of filing the application. The dispute is considered in the presence of the employee who submitted
the application. Consideration of the dispute in the absence of the employee is allowed only upon
his written application. If an employee fails to appear at a meeting of the commission without good
reason, a decision may be made to withdraw this application from consideration, which does not de-
prive the employee of the right to submit an application again. An employee, trade union committee
or other representative body of employees have the right to invite a lawyer to participate in the con-
sideration of a labor dispute.

The Labor Disputes Commission has the right to summon witnesses to a meeting, invite special-
ists, and require the employer to submit the necessary calculations and documents. The meeting must
be attended by an equal number of members of the commission, representatives of the employer and
the trade union committee or other representative body of employees. The duties of the chairman at
each meeting of the commission on labor disputes are performed alternately by representatives of the
employer and the trade union committee or other representative body of employees. At the same time,
the duties of the chairman and secretary at the same meeting cannot be performed by representatives
of one party. At each meeting of the commission, the parties appoint the chairman and secretary of
the next meeting, who are responsible for preparing and convening the meeting. Minutes are kept at
the meeting of the commission on labor disputes.

The decision of the commission on labor disputes is taken by agreement between the representa-
tives of the employer and the trade union committee or other representative body of employees. The
decision of the commission must be motivated and based on legislative and other regulatory acts on
labor, an employment contract. The decision of the commission on monetary claims must indicate
the exact amount due to the employee. The decision is signed by the chairman and secretary of the
meeting. It is binding and not subject to any approval.

A copy of the decision of the commission is handed over to the employee, the employer and the
trade union committee or other representative body of employees within three days from the date of
the decision.

The decision of the commission on labor disputes is subject to execution by the employer within
three days after the expiration of ten days provided for appeal. If the employer fails to comply with
the decision of the commission within the prescribed period, the employee is issued by the labor dis-
pute commission a certificate having the force of a writ of execution.

The certificate shall not be issued if the employee or the employer has filed an application for
resolving a labor dispute with the district (city) court within the prescribed period. Based on the cer-
tificate issued by the labor dispute commission and presented no later than three months from the date
of its receipt to the district (city) court, the state executor enforces the decision of the labor dispute
commission forcibly.

If an employee misses the established three-month period for valid reasons, the labor dispute com-
mission that issued the certificate may restore this period.

If the commission on labor disputes has not considered or resolved the labor dispute within ten
days, the employee concerned has the right to transfer its consideration to the district (city) court.
The decision of the commission on labor disputes may be appealed by the interested employee or
employer to the district (city) court within ten days from the date of delivery of a copy of the decision
of the commission to them. Missing this deadline is not grounds for refusing to accept an application.
Having recognized the reasons for the absence as valid, the court may restore this period and consider
the dispute on the merits (Articles 267, 268 of the Labor Code of the Republic of Uzbekistan).
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True, according to articles 261 and 264 of the Labor Code of the Republic of Uzbekistan, in con-
trast to the creation of a conciliation commission, recourse to a mediator is a right, not an obligation,
of the parties to the conflict and is rarely implemented in practice. The reasons for this appear to be
as follows:

- firstly, the features and procedure for conducting the mediation procedure are not defined (un-
like other countries, Uzbekistan does not have a Decree of the Ministry of Labor of the Republic of
Uzbekistan “On approval of recommendations on the organization of work on the consideration of a
labor dispute with the participation of a mediator”);

- secondly, there are no professional mediators.

It should be noted that in foreign literature on the problems of conciliation procedures and medi-
ation, in addition to the term “labor dispute” / “industrial dispute”, the term “workplace dispute” is
also used. The subjects of the latter can only be employees, for example, heads of various structural
divisions of the company. At the same time, the conflict in the workplace is considered as a type of
individual labor dispute. Some scholars view “labor dispute” and “labor conflict” in a similar way:
as part and whole.? In the doctrine of foreign countries), labor disputes are usually divided into two
types depending on their subject: conflicts of interest (economic) and disputes about rights (legal).

According to S.I. Kalashnikova, conflicts of interest arise in the absence of agreements or other
formal legal grounds for claims between the parties. Usually they are associated with the require-
ments of establishing new or changing existing working conditions. Disputes about rights, on the
other hand, arise from violations of agreements or laws and concern the application or interpretation
of rules established by legal acts or treaties.* Accordingly, individual labor disputes are most often
disputes about rights, and collective labor disputes are conflicts of interest.

In the theory of labor law of foreign countries, the considered classification is of great importance,
since the type of dispute largely determines the mechanism for its settlement. In particular, conflicts
of interest are traditionally resolved through conciliation procedures, including mediation, and legal
disputes are usually resolved in the judiciary. In foreign legal literature, the question of the possibility
of mediation in labor disputes about rights has long been debatable. In modern scientific works, it is
resolved positively. In particular, A. Gladstone notes that in many disputes about rights, for example,
those related to the interpretation of the provisions of a collective agreement, a compromise solution
is possible. In addition, the conciliation mediation process serves, among other things, the purpose
of informing the parties of their rights and obligations, thereby eliminating the need to go to court.*

In Uzbekistan, the situation is different. In accordance with Article 3 of the Law of the Republic of Uzbeki-
stan dated July 3, 2018 No. ZRU-482 “On Mediation”, mediation can be carried out on disputes arising from
labor relations, with the exception of collective labor disputes. This ban seems to be very controversial, if only
because, historically, mediation appeared as a special procedure for resolving specifically collective labor dis-
putes and, over many years of use in foreign countries, has proven its effectiveness in relation to this category
of cases. In particular, in 1838, US President Martin Van Buren acted as a mediator to resolve the conflict,
which led to a strike of shipyard workers. It is believed that this was the first time that mediation was used to
resolve a collective labor dispute. The idea of introducing conciliation procedures was actively promoted in the
1940s, when in some labor arbitrations the dispute resolution process was more like mediation than litigation.
However, with the passage of the National Labor Relations Act on July 5, 1935, and after the completion of the
high-profile U.S. Supreme Court trials in 1960 by the United Steel Workers (in 1960, the U.S. Supreme Court
heard three cases involving statement of the United Steelworkers of America trade union, which went down
in history as the “Trilogy” of steel workers (Steelworkers Trilogy), as a result of which the place and leading
role of arbitration in resolving collective labor disputes was determined), arbitration was officially recognized
as the main institution for the settlement of individual and collective labor disputes. Labor mediation has not

2 Kurushin A.A. Labor disputes: concept, structure, types, jurisdiction: Abstract of the thesis. dis. ...
cand. legal Sciences. - Ulyanovsk, 2003. - Pp 9.

3 Kalashnikova S.I. NI}e/:diation in the field of civil jurisdiction. Diss. For the degree of candidate of legal
sciences. Yekaterinburg. 2010. - P.188.

4 Gladstone A; Settlement of Disputes over Right. B kn.: Roger Blanpain, Jim Baker. Comparative la-
bour law and industrial relations in industrialized market economies. Kluwer Law International, 2004.—
P.597.
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disappeared, but this method has faded into the background compared to the more formal institution of arbitra-
tion. Subsequently, the similarity of arbitration to the litigation led to the emergence of problems inherent in the
American judicial system: long proceedings and high costs. As an alternative, mediation was proposed, a huge
role in the revival and development of which was played by professors of Northwestern University (Illinois)
Stefan Goldberg and Jane Britt.’

There is no doubt that the procedure for organizing and conducting mediation in labor disputes
has a number of features, which are due to the multidimensionality of the subject of the conciliation
procedure, the plurality on each of the parties, the high social significance of collective disputes
and their consequences, as well as many other factors. However, all these features can be taken into
account when developing a regulatory legal act, for example, a decree of the Ministry of Labor and
Employment of the Republic of Uzbekistan, which regulates the organization and conduct of a con-
ciliation procedure for this category of cases. It should fix the definition of the concept of mediation
in labor disputes, principles and rules, implementation, procedures, as well as the basic requirements
for mediators.

In the countries of continental Europe, mediation in labor disputes is used much less frequently
than, for example, in the UK and the USA. This is largely due to the presence of a fairly effective
system of labor justice. At the same time, the labor courts are also focused on the speedy and mu-
tually beneficial settlement of pending cases. For example, in accordance with the German Labor
Procedure Code, the court is obliged to make attempts to reconcile the parties.® As a rule, this func-
tion is performed by the chairman in the preliminary hearing, and only if it is not possible to reach
an agreement, the court meets in full (two non-professional judges, each representing employers and
trade unions, respectively, and one professional judge - chairman) and considers the case on merits.’

In Finland, the entire labor conflict resolution system is aimed at maintaining industrial peace. At
the same time, the applicable methods of settlement are determined by the type of labor dispute. Spe-
cial mediation procedures are provided for collective labor conflicts of interest. In accordance with
the current legislation in Finland, a system of bodies has been created - the National Conciliator and
the Regional Conciliators, which are part of the Ministry of Labour. It is also allowed to form a con-
ciliation council to consider an individual case (ad hoc) or appoint a temporary conciliator.® Separate
mediation techniques are used by the Labor Court in resolving collective disputes about rights and by
civil courts when considering individual complaints from employees and employers.

The experience of China is interesting. Standing Committee of the National Assembly of People’s
Representatives December 29, 2007 The Law “On Mediation and Arbitration of Labor Disputes”
was adopted, which came into force on May 1, 2008. This legal act was developed in order to fairly
and timely resolve labor disputes, protect the interests of the parties, as well as promote stability and
harmony in relations. In accordance with Article 10 of the Law, the PRC has established a three-stage
system of bodies competent to conduct mediation at the organization level - the enterprise committee
for mediation of labor disputes at the base level (in the smallest administrative-territorial unit of the
region) and at the volost level (quarter government level) - organizations for conducting mediation.
The law regulates the most general issues relating to the conciliation procedure. It establishes that,
based on the results of mediation, the parties draw up a written agreement that is binding. If such
an agreement is not reached within 15 days from the date of acceptance of the application, or if the
agreement reached is not fulfilled, the parties have the right to apply to arbitration. In accordance
with Article 16 of the Law, if the employer fails to fulfill the contract regarding delayed wages, med-
ical expenses for the treatment of work injuries, economic subsidies and compensations within the

5 Adrienne E. Eaton, Jeffrey H. Keefe. Employment dispute resolutiomandl worker rights in the chang-
ing workglace: - Gornell University Press, 1999. - P. 189

6 Zakhorka X. Yu. Conciliation procedures in labor relations in foreign countries. What can be learned
from the experience of North America and the EU?// http://www .trudsud.ru/ru/docs/publications/arbitra-
tion_procedure.

7 Zabramnaya E.Yu., Shmeleva N.S. Overview of labor diipute resolution systems used in devel-
oped countries //http://mvw.tradsud.rU/ru/docs/publications/4.

8 JlextuneH JI. «CpaBHUTeIbHBII aHAIN3: pa3pellleHre TPYZOBHIX criopoB B Pumianauu u B Poc-
cuiickoit Qepepanun»// T'ocymaperso u mpaso. - 2001. Ne 5. - C. 44-45.
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prescribed period, the employee may apply to the people’s court for the collection of payments. The
people’s court is obliged to issue an appropriate order.

The specified appeal is transferred on the same day to the other party to the dispute. After receiv-
ing a written request, the Minister, on its basis, appoints a dispute mediator in accordance with the
procedure for consideration and resolution of a collective dispute through conciliation procedures
approved by the normative act of the Government of Georgia. The Minister has the right at any stage
of the dispute, if there is a high public interest, without a written request of the party, on his own ini-
tiative, to appoint a mediator of the dispute. The parties shall be notified in writing of the appointment
of a dispute mediator.

Based on the foregoing and taking into account the experience of foreign countries, the Labor
Code of the Republic of Uzbekistan should be amended and supplemented as follows: “CHAPTER
XV1. IMPLEMENTATION OF MEDIATION PROCEDURES IN RESOLUTION OF INDIVID-
UAL LABOR DISPUTES AND COLLECTIVE LABOR DISPUTES”. Establish standards for the
use and conduct of the mediation procedure, an agreement on the use of mediation, an agreement on
mediation, confidentiality of information related to mediation in resolving individual labor disputes
and collective labor disputes.
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