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gonivruli misadagebis principi saqarTvelos konstituciis 
me-11 muxlTan mimarTebiT

marina kobaxiZe

kavkasiis universitetis samarTlis sadoqtoro programis doqtoranti

Sesavali

2017 wels, saqarTvelos konstituciaSi ganxorcielda cvlilebebi. cvlilebebis 
Tanaxmad, me-11 muxls, romelic Tanasworobis uflebas exeba, daemata norma, romlis 
mixedviT, saxelmwifo qmnis gansakuTrebul pirobebs SezRuduli SesaZleblobebis mqone 
pirTa uflebebisa da interesebis realizebisaTvis. mocemul CanawerSi, bundovania Tu 
ras gulisxmobs saxelmwifo „gansakuTrebuli pirobebSi“. amasTanave, is ewinaaRmdegeba 
gaeros 2006 wlis SezRuduli SesaZleblobis mqone pirTa uflebebis konvencias (Semdgom-
Si - CRPD), romlis ratificireba saqarTvelom 2013 wels moaxdina. 

CRPD-s Semoaqvs termini gonivruli misadagebis principi, romlis mTavar mizans war-
moadgens, yoveli konkretuli, individualuri saWiroebidan gamomdinare, konkretuli 
RonisZiebis gatarebas, raTa uzrunvelyofil iqnes Tanasworobis dacva. gamomdinare 
aqedan, termini „gansakuTrebuli pirobebi“ winaaRmdegobaSi modis, rogorc Tanasworobis 
arsTan, aseve gonivruli misadagebis principTan. 

mocemul naSromSi, ganxiluli iqneba gonivruli misadagebis principi da misi kavSiri 
Tanasworobis arsTan. aseve, gaanalizdeba gonivruli misadagebis principi saqarTvelos 
konstituciis me-11 muxlis me-4 punqtTan mimarTebiT. 

gonivruli misadagebis principis kavSiri Tanasworobis uflebasTan 

Tanasworoba adamianis fundamenturi Rirebulebaa. Tanasworoba ubralod gaTanabre-
bas ar gulisxmobs, aramed igi efuZneba princips, romlis Tanaxmad adamiani dabadebiT 
Tavisufalia da Tanasworia misTvis moniWebuli uflebebiT da TavisuflebebiT sarge-
blobis dros. 

saqarTvelos konstituciis me-11 muxliT aRiarebulia adamianis Tavisuflebisa da 
samarTlis winaSe Tanasworobis principi. yvela adamiani dabadebiT Tavisufalia da kano-
nis winaSe Tanasworia ganurCevlad rasisa, kanis ferisa, enisa, sqesisa, religiisa, poli-
tikuri da sxva Sexedulebebisa, erovnuli, eTnikuri da socialuri kuTvnilebisa, war-
moSobisa, qonebrivi da wodebrivi mdgomareobisa, sacxovrebeli adgilisa. saqarTvelos 
konstituciis aRniSnuli muxli adgens yvelas uflebas Tanaswor mopyrobaze1. konsti-
tuciis mocemul normas farTo da mravalmxrivi mniSvneloba gaaCnia. Tumca, me-11 muxlis 
ZiriTadi mizani aris adamianebis samarTlebrivi dacvis Tanabari pirobebis garantia. 

rodesac xdeba piris mimarT dausabuTebeli gansxvavebuli mopyroba saxeze gvaqvs 
diskriminacia. Tumca, Tanasworoba yovelTvis ar gulisxmobs yvela adamianis Tanabar 
mopyrobas. Tanasworobis uflebis uzrunvelsayofad, saxelmwifo valdebulia mniS-
vnelovnad gansxvavebul pirobebSi myof pirebs Tanasworad ar moeqces. piriqiT, imis-
aTvis, rom moxdes Tanasworobis uflebis realizeba, saxelmwifo umciresobaSi Semaval 
pirebs gansxvavebulad unda moepyros. ufro metad, rom dazustdes aRniSnuli principi, 
SeiZleba iTqvas, rom saxelmwifom unda gaiTvaliswinos TiToeuli adamianis individua-
luri saWiroeba adamianis uflebebis uzrunvelsayofad, raTa ar dairRves maTi Tanaswo-

1 „adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis praqtika“, 
saqarTvelos sakonstitucio sasamarTlo, saqarTvelos axalgazrda iuristTa asociacia, saqarTvelos sax-
alxo damcveli, Tbilisi, 2013 weli.
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robis ufleba2. 
rogorc ukve aRiniSna, saqarTvelom 2013 wels moaxdina CRPD-is ratificireba. ri-

Tac ikisra valdebuleba, daicvas SSm pirTa uflebebi, konvenciiT dadgenili standartis 
Sesabamisad. konvencia 21-e saukunis pirveli yovlismomcveli adamianis uflebebis xe-
lSekrulebaa am sferoSi. umniSvnelovanesia CRPD-is roli, vinaidan, misi Sinaarsi sru-
lad cvlis SSm pirebTan dakavSirebiT aqamde arsebul damkvidrebul midgomebsa da xed-
vebs. igi Rrmad fesvgamdgar samedicino models cvlis socialur-kulturuli modeliT3. 

konvencias Semoaqvs gonivruli misadagebis principi, romelic gansazRvrulia CRPD-is 
me-2 muxlSi, romlis Tanaxmad, „yovel konkretul SemTxvevaSi im aucilebeli da Sesabam-
isi modifikaciebisa da koreqtivebis ganxorcielebas, rac ar iwvevs „araproporciul an 
mZime tvirTs“ da uzrunvelyofs SezRuduli SesaZleblobis mqone pirTa Tanabari ufle-
bebisa da Tavisuflebebis fundamentur RirebulebaTa realizebas. 

SezRuduli SesaZleblobebis mqone adamianebisTvis gonivrul misadagebaze uaris Tqma 
aris erT-erTi saxis diskriminacia SezRuduli SesaZleblobis niSniT, romelsac moi-
cavs CRPD. amgvari diskriminaciis ganmarteba da testi ar emTxveva diskriminaciis sxva 
formebs4. 

CRPD-Si gonivruli misadagebis valdebuleba Seadgens socialuri modelisa da ada-
mianis uflebebze dafuZnebuli SezRuduli SesaZleblobis modelis ganuyofel nawils. 
pirdapiri diskriminaciis debulebebisgan gansxvavebiT, romlebic moiTxovs identur 
mopyrobas an formalurad Tanaswor mopyrobas, gonivruli misadagebis valdebuleba 
moiTxovs gansxvavebul mopyrobas im adamianebisa, romelTa mdgomareobac gansxvavebu-
lia5. 

gonivruli misadageba SezRuduli SesaZleblobebis konteqstSi diskriminaciis dauSve-
blobis dauyovneblivi valdebulebis arsebiTi nawilia, romelic ex nunc valdebulebaa. 
rogorc ex nunc valdebuleba, gonivruli misadageba uzrunvelyofili unda iyos im mo-
mentidan, rodesac SSm adamiani moiTxovs miuwvdomel situaciebsa Tu garemoze wvdomas, 
an moisurvebs sakuTari uflebebis realizacias6. 

gonivruli misadagebis „formula“ moicavs Semdeg principebs: a) gamoiyeneba uSualod/
winapirobis gareSe; b) individualuri xasiaTi aqvs; g) moqmedebs SSm piris moTxovnis sa-
fuZvelze (ex nunc valdebuleba); 

pozitiuri qmedeba (an dadebiTi qmedeba) calsaxad unda ganvasxvaoT gonivruli mis-
adagebis valdebulebisgan. arsebiTi gansxvaveba pozitiur qmedebasa da gonivrul misad-
agebas Soris imaSi mdgomareobs, rom gonivruli misadagebis saSualebebs miniWebuli aqvs 
calsaxad savaldebulo xasiaTi CRPD-is me-2 da me-5(3) muxlebSi, xolo pozitiuri qmede-
bebi ubralod nebadarTulia, magram ara savaldebulo. amrigad, Sidasaxelmwifoebriv do-
neze pozitiuri qmedebebis ganuxorcielebloba ar niSnavs diskriminacias, gansxvavebiT 
gonivruli misadagebis valdebulebis Seusruleblobisgan7. gonivruli misadagebis kidev 
erTi Tviseba, romelic mas pozitiuri qmedebisgan ganasxvavebs, mdgomareobs mis individ-
ualur xasiaTSi, maSin rodesac pozitiur moqmedebas axasiaTebs jgufuri ganzomileba8. 

2 ZamaSvili b. - „diskriminaciasTan efeqturi brZolis mizniT saxelmwifos mier gansaxorcielebeli 
RonisZiebebi“, samarTlis Jurnali, #1, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 
gamocema, 2016 weli.

3 socialuri samarTlianobis centri-gaeros SSm pirTa uflebebis konvencia da misi implementaci-
is meqanizmebi, 2013 wlis noemberi. ix. bmuli:https://socialjustice.org.ge/ka/products/nino-guruli-gaeros-shshm-pirta-ufle-
bebis-konventsia-da-misi-implementatsiis-mekanizmebi

4 a. broderiki, gonivruli misadageba „SezRuduli SesaZleblobebis mqone pirTa uflebebis Sesax-
eb gaeros konvenciis“ mixedviT: saqarTvelos realoba me-15 gverdi, ix. bmuli: http://ewmi-prolog.org/images/
files/4932RepotonReasonableAcommodationinGeorgia-Geo.pdf

5 iqve, me-16 gverdi.
6 SezRuduli SesaZleblobis mqone pirTa uflebebis komiteti, zogadi komentari #6 (2018) Tanasworo-

bisa da diskriminaciis dauSveblobis Sesaxeb. ix. bmuli: https://www.ombudsman.ge/res/docs/2019110511405646434.pdf
7 iqve, 34-e gverdi, ix. bmuli: http://ewmi-prolog.org/images/files/4932RepotonReasonableAcommodationinGeor-

gia-Geo.pdf
8 d. ferri da a. lousoni, SezRuduli SesaZleblobebis mqone pirTa gonivruli misadageba dasaqmebis 

sferoSi: evrokavSiris wevr saxelmwifoebSi, islandiaSi, lixtenSteinsa da norvegiaSi arsebuli situaciis 
samarTlebrivi analizi, (evropuli komisia, 2016 w.), gv. 48.
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misadagebis uzrunvelyofis valdebulebas „gaaCnia is upiratesoba, rom igi konkret-
ulad adaptirebulia SezRuduli SesaZleblobebis mqone piris saWiroebebis dasakmayo-
fileblad da Sesabamisad, gverds uvlis (magaliTad) pozitiuri samoqmedo zomebis sa-
davo aspeqtebs, romlebic xSirad stereotipebsa da marginalizebuli jgufebis Sesaxeb 
ganzogadebul mosazrebebs efuZneba9.“ 

2020 wlis 14 ivliss saqarTvelos parlamentma miiRo kanoni SezRuduli SesaZleblo-
bis mqone pirTa uflebebis Sesaxeb. saqarTvelos kanonmdebloba, CRPD-ze dayrdnobiT 
gonivrul misadagebas aRiarebs rogorc erT-erT meqanizms, raTa gamoiricxos SSm piris 
diskriminacia. aRniSnuli kanonis safuZvelze, cvlilebebi ganxorcielda „diskriminaciis 
yvela formis aRmofxvris Sesaxeb“ kanonSi. sadac, uari gonivrul misadagebaze ganisaz-
Rvra, rogorc diskriminaciis erT-erTi saxe. 

daskvna 

rogorc ukve aRiniSna, gonivruli misadagebis principi mimarTulia yoveli konkret-
uli pirovnebisken, maTi saWiroebis da mixedviT, romlis mTavar mizans warmadgens, sx-
vebTan Tanaswori pirobebisa da garemos uzrunvelyofas SSm pirebisaTvis. 

aseve, unda aRiniSnos, rom pozitiuri diskriminacia Tu qmedeba, gansxvavdeba „gansa-
kuTrebuli pirobebisgan“. Tanasworoba Tavis TavSi uaryofs termins „gansakuTrebuli“. 
vinaidan, arsebiTad uTanasworo pirobebSi myofi pirebisaTvis Tanabari pirobebis uzrun-
velsayofad, saxelmwifos mier gadadgmuli nabijebi da ganxorcielebuli qmedebebi SSm 
pirTa uflebebis sxvebTan gaTanabrebisaTvis, ver CaiTvleba „gansakuTrebul pirobebad“. 
Sesabamisad, konstituciis aRniSnuli Canaweri winaaRmdegobaSia CRPD-Tan. kerZod, ki 
gonivruli misadagebis principTan. 

9 a. broderiki, grZeli da rTuli gza SezRuduli SesaZleblobebis mqone pirTa Tanasworobisa da 
CarTulobisken. gaeros SezRuduli SesaZleblobis mqone pirTa uflebaTa dacvis konvencia (gamomcemloba 
„Intersentia“, 2015 w.), gv. 156. gonivruli misadagebis, rogorc samarTlebrivi instrumentis sisusteze Tanaswo-
robis uzrunvelsayofad, ix. iqve, gv. 156-157; aseve ix. s. deisa da g. brodskis „misadagebis valdebuleba: vis 
moutans sargebels?“ (1996 w.), 75 Canadian Bar Review 433.
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Principle of Reasonable Accommodation in Relation to Article 11 of 
the Constitution of Georgia

Marina Kobakhidze

Caucasus University Doctoral Program in Law

Introduction

In 2017, amendments were made to the Constitution of Georgia. Under the amendments, Article 
11, which deals with the right to equality, was added to the norm, according to which the state creates 
special conditions for the realization of the rights and interests of persons with disabilities. In this re-
cord, it is unclear what the state means by “special conditions.” In addition, it contradicts the 2006 UN 
Convention on the Rights of Persons with Disabilities (CRPD), which was ratified by Georgia in 2013.

The CRPD introduces the term the principle of reasonable accommodation, the main purpose of 
which is to take specific measures based on each specific, individual need to ensure equality. There-
fore, the term “special conditions” contradicts both the essence of equality and the principle of rea-
sonable accommodation.

In this paper, the principle of reasonable accommodation and its relation to the essence of equality 
will be discussed. Also, the principle of reasonable accommodation in relation to Article 11, Paragraph 
4 of the Constitution of Georgia will be analyzed.

Relation of the Principle of Reasonable Accommodation to the Right to Equality

Equality is a fundamental human value. Equality does not simply mean equality, but it is based on 
the principle that man is free at birth and equal in the enjoyment of the rights and freedoms granted 
to him.

Article 11 of the Constitution of Georgia recognizes the principle of equality before human rights 
and freedoms. All persons are equal before the law. Any discrimination on the grounds of race, color, 
sex, national origin, ethnicity, language, religion, political or other views, social affiliation, property or 
titular status, place of residence, or on any other grounds shall be prohibited. This article of the Consti-
tution of Georgia establishes the right of everyone to equal treatment1.  This norm of the Constitution 
has a wide and multifaceted meaning. However, the basic principle of Article 11 is to guarantee a level 
playing field for human rights.

When there is unjustified discrimination against a person, we face discrimination. However, equal-
ity does not always mean equal treatment of all human beings. To ensure the right to equality, the state 
obligation not to treat persons living in different environments equally. Contrary to all that the realiza-
tion of all the right to equality, the state should treat persons in small minorities differently. Moreover, 
having clarified this principle, it can be said that the state must take into account the individual need 
of human beings to ensure human rights in order not to violate their right to equality.2 

As already mentioned, Georgia ratified the CRPD in 2013. Thus undertaking to protect the rights 
of persons with disabilities in accordance with the standard established by the Convention. The Con-
vention is the first comprehensive human rights treaty in the 21st century in this area. The role of 
CRPD is crucial, as its content completely changes the existing approaches and visions of people with 
disabilities. It replaces the deep-rooted medical model with the socio-cultural model.3 

1 Human Rights and the Practice of Legal Proceedings of the Constitutional Court of Georgia”, Constitutional Court of Georgia, 
Georgian Young Lawyers Association, Public Defender of Georgia, Tbilisi, 2013.

2 Dzamashvili B. - “Measures to be taken by the state to effectively combat discrimination”, Law Magazine, # 1, Ivane Javakhish-
vili Tbilisi State University, 2016.

3 Center for Social Justice - UN Convention on the Rights of Persons with Disabilities and the Mechanisms for its Implementa-
tion, November 2013.
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The Convention introduces the principle of reasonable accommodation as set out in Article 2 of the 
CRPD, according to which: necessary and appropriate modifications and adjustments not imposing a 
disproportionate or undue burden, where needed in a particular case, to ensure to persons with dis-
abilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental 
freedoms And ensures the realization of the fundamental values of equal rights and freedoms for 
persons with disabilities.

Denial of reasonable accommodation for people with disabilities is one kind of discrimination on 
the ground of disability covered by the CRPD. The definition and test for such discrimination does not 
coincide with other forms of discrimination.4 

The reasonable accommodation obligation in the CRPD forms an integral part of the social model 
and the human rights-based model of disability. Unlike direct discrimination provisions, which re-
quire identical treatment or formal equal treatment, the reasonable  accommodation duty requires 
different treatment for people whose circumstances are different.5

A Reasonable accommodation is an essential part of the immediate obligation not to discriminate 
in the context of disability, which is an ex nunc obligation. As an ex nunc obligation, reasonable ac-
commodation must be provided from the moment a person with a disability requests access to inac-
cessible situations or the environment, or wishes to exercise his or her rights.6 

The “reasonableness formula” includes the following principles: a) is used directly / without pre-
conditions; B) has an individual character; C) acts upon the request of a person with disabilities (ex 
nunc obligation).

A positive action (or a positive action) must be clearly distinguished from the obligation of reason-
able adjustment. The essential difference between positive action and a reasonable fit is that reasonable 
remedies are made explicitly binding in Articles 2 and 5 (3) of the CRPD, while positive action is sim-
ply permissible but not mandatory. Thus, failure to take positive action at the domestic level does not 
constitute discrimination, unlike non-compliance with a reasonable compliance obligation.7  Another 
feature of reasonable adaptation that distinguishes it from positive action lies in its individual charac-
ter, while positive action is characterized by a group dimension.8 

The obligation to ensure adaptation “has the advantage that it is specifically adapted to meet the 
needs of a person with a disability and therefore avoids (for example) controversial aspects of positive 
action, often based on stereotypes and generalized views about marginalized groups.9 

On July 14, 2020, the Parliament of Georgia adopted the Law on the Rights of Persons with Disabil-
ities. Georgian law, based on the CRPD, recognizes reasonable accommodation as one of the mecha-
nisms to exclude discrimination against persons with disabilities.

Based on this law, amendments were made to the Law on the Elimination of All Forms of Discrim-
ination. Where, refusal to reasonably accommodation was defined as one form of discrimination.

Conclusion

As already mentioned, the principle of reasonable accommodation is aimed at each individual, 
according to their needs and, whose main goal is to ensure a level playing field and environment for 
people with disabilities.

It should also be noted that positive discrimination or action is different from “special conditions”. 
Equality in itself denies the term “special.” Whereas the steps taken and actions taken by the state to 

4 A. Broderick, Reasonable Adaptation to the UN Convention on the Rights of Persons with Disabilities: The Reality of Georgia 
Page 15.

5 Ibid., P. 16.
6 Committee on the Rights of Persons with Disabilities, General Comment №6 (2018) on Equality and Non-Discrimination.
7 Ibid., P. 37.
8 D. Ferry et al. Lawson, Reasonable Adaptation of Persons with Disabilities in Employment: Legal Analysis of the Situation in 

EU Member States, Iceland, Liechtenstein and Norway (European Commission, 2016), p. 48.
9 Broderick, the long and difficult road to equality and inclusion for people with disabilities. UN Convention on the Rights of 

Persons with Disabilities (Intersentia Publishing House, 2015), p. 156. To ensure equality in ensuring equality on the weakness of a rea-
sonable legal instrument, cf. Ibid., P. 156-157; See also S. Deisa et al. Brodsky, The Commitment to Adaptation: Who Benefits? (1996), 
75 Canadian Bar Review 433.
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equalize the rights of persons with disabilities in order to ensure equal conditions for persons with 
substantially unequal conditions cannot be regarded as “special conditions”. Accordingly, this entry 
in the Constitution is in conflict with the CRPD. In particular, even with the principle of reasonable 
accommodation.
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arasrulwlovanis  saukeTeso interesis prioritetulobis 
principis saqarTvelos konstituciaSi inkorporirebis 

mizanSewoniloba

 

salome guliaSvili 

kavkasiis saerTaSoriso universitetis doqtoranti 

abstraqti

saqarTvelos konstitucia aris umaRlesi Zalis mqone iuridiuli dokumenti, romelSi 
mocemul debulebebzec  daSenebulia samarTlebrivi aqtebi, maT Soris arasrulwlovanTa 
kanonmdebloba, Tavis mxriv, am ukanasknelis mamoZravebel norma-principad   miCneulia  
arasrulwlovanis saukeTeso interesebis prioritetulobis  principi, romelic aris aras-
rulwlovanTa marTlmsajulebis  jerovani ganxorcielebis erTgvari gamakontrolebeli 
da garanti. naSromis mizania arasrulwlovanis saukeTeso interesebis prioritetulobis 
principis saqarTvelos konstituciaSi inkorporirebis Taobaze msjelobis mecnieruli 
da praqtikuli ganviTareba, risTvisac gamoyenebuli iqneba kvlevis logikuri analizis 
meTodi, SedarebiT-samarTlebrivi meTodi. naSromSi gaanalizebulia, Tu  rogor xdeba 
normis konstituciaSi inkorporireba, gamokveTilia arasrulwlovanTa principTa prin-
cipis arsi da ganxilulia  saerTaSoriso gamocdileba, riTac ganmtkicebulia  saukeTeso 
interesis prioritetulobis principis  konstituciaSi gaweris mniSvnelobis aucileblo-
ba, rac iqneba  bavSvTa uflebebis dacvis maRali standartebis ganviTarebis  fundamenti. 

Abstract

The Constitution of Georgia is a legal document with the highest force, in which legal acts, includ-
ing juvenile legislation, are based on the given provisions. The aim of the paper is the scientific and 
practical development of the discussion on the incorporation of the principle of priority of the best 
interests of the juvenile in the Constitution of Georgia, for which the method of logical analysis of 
research, comparative-legal method will be used. The paper analyzes how the norm is incorporated 
into the Constitution, highlights the essence of the principle of juvenile delinquency and discusses in-
ternational experience, thus reinforcing the importance of enshrining the principle of best interests in 
the Constitution, which will lay the foundation for the development of high standards of child rights.

Sesavali

saqarTvelos konstitucia demokratiuli da samarTlebrivi saxelmwifos Seqmnisa da 
funqcionirebis myar samarTlebriv safuZvels ayalibebs. konstituciis ZiriTadi prin-
cipebisa da Rirebulebebis  sworad  gaazrebas   udidesi mniSvneloba   aqvs  konsti-
tuciis upiratesi  miznis - xelisuflebis TviTSezRudvis  misaRwevad.1  demokratiul 
saxelmwifoSi marTlmsajulebis mizania uflebrivi wesrigis damyareba da ganmtkiceba2, 
rac iwyeba kanonmdeblobiT, upirvelesad ki umaRlesi kanoniT - konstituciiT da Semdeg 
sakanonmdeblo normebis praqtikaSi gacocxlebiT.  umniSvnelovanesia,  rom kanonmde-
blobam gansazRvros sxvadasxva tipis uflebamosilebis ganxorcielebis sazRvrebi, ufro 
konkretulad ki, konstituciam  unda uzrunvelyos ZiriTadi struqtura da iuridiuli 

1 demetraSvili,   a. da sxvebi, 2013.  saqarTelos konstituciis komentari, Tavi meore, saqarTvelos 
moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani. Tbilisi:  Sps petiti, gv. 5.

2 gvazava, g.,  2016. ZiriTadi principebi sakonstitucio uflebisa, qarTuli konstitucionalizmis 
qronikebi. Tbilisi: zviad korZaZis gamomcemloba, gv. 211.
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sistemis wesebi.3  konstituciuri principebis mniSvneloba ganuzomlad didia, vinaidan 
isini ganapirobeben konstituciur Sinaars, gansazRvraven saxelmwifos ganviTarebis Zir-
iTad mimarTulebebs; isini avaldebuleben xelisuflebas SeizRudos konstituciuri wyo-
biT, xelisufleba unda eyrdnobodes konstitucias, kanons da mTlianad samarTals. esaa 
samarTlebrivi marTlwesrigis miRwevis gza, romlis gareSec  ver Sedgeba demokratiuli 
da samarTlebrivi saxelmwifo.4 samarTlebrivi principebi aris zogadi xasiaTis ZiriTadi 
CarCo normebi, romlebzec agebulia samarTlebrivi sistema.5 saukeTeso interesis prin-
cipis konstituciaSi arseboba mniSvnelovania, esaa erTgvari sazomi, riTac yvela dain-
teresebulma mxarem unda Seafasos arasrulwlovanTa mimarT ganxorcielebul qmedebaTa 
mizanSewoniloba.6  konstituciaSi saukeTeso interesebis inkorporireba niSnavs sakanon-
mdeblo organos gaZlierebul valdebulebas gaiTvaliswinos igi   yvela im kanonSi, rac 
exeba bavSvebs da Semdgom amisa, praqtikulad ganxorcieldes misi fundamenturad mxedv-
elobaSi miReba. konstituciaSi saukeTeso interesebis CarTva am princips ufro Tvalsa-
Cinos xdis,  gadawyvetilebisa da qmedebebis arasrulwlovanTa mimarT gamoyenebisas  misi 
gamoyenebis valdebulebas ufro amaRlebs.7 

1. konstitucia - qveynis umaRlesi legitimaciis mqone iuridiuli doku-
menti

sakanonmdeblo aqtebis ierarqiaSi saqarTvelos konstitucia umaRlesi iuridiuli Za-
lis mqone aqtia.8  igi   qveynisa da sazogadoebis umniSvnelovanesi samarTlebrivi da 
politikuri dokumentia, romelSic  ganmtkicebulia saxelmwifoebrivi mSeneblobis Zir-
iTadi principebi, pirovnebis samarTlebrivi mdgomareoba, saxelmwifo mmarTvelobis 
forma, saxelmwifo organoTa sistema, maTi formirebis da funqcionirebis wesi.9 

Tanamedrove demokratiuli msofliosaTvis konstitucia  fundamenturi samarTle-
briv-politikuri wesebis erTobliobaa, romelic: 1) savaldebuloa yvelasTvis saxelm-
wifoSi; 2) gansazRvravs xelisuflebis institutebis struqturasa da funqcionirebas, 
adamianis uflebebs, fundamentur  samarTlebriv principebs; 3) efuZneba farTo sazoga-
doebis legitimacias; 4) ufro rTulia Sesacvlelad, vidre sxva qveyanaSi moqmedi kanoni; 
5) rogorc minimum, unda akmayofilebdes demokratiuli sistemis saerTaSorisod aRi-
arebul demokratiul kriteriumebs saxelmwifo mmarTvelobisa da adamianis uflebebis 
TvalsazrisiT.10 ,,Tanamedrove demokratiis pirobebSi, romelic xelisuflebis danaw-
ilebis principsa da samarTlebrivi saxelmwifos  postulats emyareba, konstituciis 
uzenaesobis uzrunvelyofas arsebiTi mniSvneloba aqvs. demokratiul  saxelmwifoSi kon-
stitucia warmoadgens qveynis uzenaes kanons, igi ganamtkicebs saxelmwifos samarTle-
briv safuZvlebs da amasTanave, mniSvnelovnad gansazRvravs qveynis politikur gzas, mis 
kurss... konstituciis uzenaesobis garantireba sasicocxlod mniSvnelovania demokra-
tiuli samyaros yvela warmomadgenlisaTvis da, ra Tqma unda,  arc saqarTveloa am mx-

3 adamianis uflebebisa da humanitaruli samarTlis raul valenbergis instituti da samarTlis in-
ternacionalizaciis haagis instituti, 2012. kanonis uzenaesoba.  haaga, gv. 15.  [interneti] xelmisawvdomia: 
<https://rwi.lu.se/app/uploads/2015/07/ruleoflaw-georgian.pdf> [wvdomis TariRi 12 marti 2022].

4 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris gadawyvetileba (saqme  N1/3/407).
5 Daci, J., 2010.  Legal Principles, Legal Values and Legal Norms: are they the same or different? , Academicus - International 

Scientific Journal, (2), p. 115. [interneti] xelmisawvdomia:  <https://econpapers.repec.org/article/etcjournl/y_3a2010_3ai_3a2_
3ap_3a109-115.htm> [wvdomis TariRi 12 marti 2022].

6 Unicef, 2008. Handbook on legislative reform: realizing children’s rights.  New York: United Nations Childrenȇs Fund, 
p.153. [interneti] xelmisawvdomia:<https://www.un.org/ruleoflaw/files/Handbook%20on%20Legislative%20Reform.pdf> 
[wvdomis TariRi 12 marti 2022].

7 Haugli, T. And Nylund, A., 2019. Children’s Constitutional Rights in the Nordic Countries. Norway: Brill. p.151. [interne-
ti] xelmisawvdomia:  <https://brill.com/view/book/edcoll/9789004382817/BP000026.xml> [wvdomis TariRi 12 marti 2022].

8 muxli 7, saqarTvelos organuli kanoni normatiuli aqtebis Sesaxeb. [interneti] xelmisawvdomia: 
<https://matsne.gov.ge/ka/document/view/90052?publication=34>  [wvdomis TariRi 12 marti 2022].

9 kaxiani,  g., 2008. sakonstitucio kontrolis instituti  da misi funqcionirebis  problemebi saqa-
rTveloSi: kanonmdeblobis da praqtikis analizi, sadisertacio naSromi.Tbilisi:  Tbilisis universitetis 
gamomcemloba, gv. 12.

10 Bulmer, E., 2017.  What is a Constitution? Principles and Concepts, International IDEA Constitution-Building Primer. Swe-
den: International IDEA, p. 1. [interneti] xelmisawvdomia:  <https://www.idea.int/sites/default/files/publications/what-is-a-con-
stitution-primer.pdf > [wvdomis TariRi 12 marti 2022].
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riv gamonaklisi“.11  konstitucia metaforulad  esaa ,,cocxali xe“, romelsac SeuZlia 
,,gazardos“  da ,,gaafarToos“   misi bunebrivi sazRvrebi.12  cocxali xis metafora ga-
moiyeneba imis varaudisaTvis, rom konstitucia unda moergos da gaizardos Tanamedrove 
realobis paralelurad.13  amasTan, mniSvnelovania, rom konstituciaSi asaxuli  normebi 
TanxvedraSi iyos saerTaSoriso samarTlis normebTan.14 

2. adamianis uflebaTa da TavisuflebaTa - principTa konstituciaSi 
inkorporirebis mizani da  mniSvneloba

konstituciaSi arsebul  debulebas gaaCnia Zlieri politikuri da simboluri mniSvne-
loba, vinaidan  ufro metad xilvads xdis  gadawyvetilebas miRebamde.15   konstituciaSi 
mocemulia fuZemdebluri e.w. ,,mudmivi“, ,,ucvleli“ normebi, romlebic Tavad ZiriTadi 
kanonisaTvis erTgvari wiTeli zolis funqcias asruleben.16   kanonmdebelic da sasamarT-
loc SeboWilia samarTlis principebiT, rac imas gulisxmobs, rom, rogorc normatiuli 
aqtis, ise gadawyvetilebis saZirkvels samarTlis principebi warmoadgenen, ,,sikeTeTa 
obieqturi wesrigis“ safuZvels qmnian.17   

konstituciuri principebi ZiriTadad gamomdinareobs adamianis uflebaTa sayovelTao 
deklaraciidan, TumcaRa,  damatebiT principebi  sxvadasxva sferodan SeiZleba ganisazRv-
ros konstituciurad, rogoricaa  bavSvis saukeTeso interesebi bavSvTa uflebebis kon-
venciidan.  konstituciaSi mocemul principebze did gavlenas axdens qveynis kulturuli 
da samarTlebrivi tradiciebi.18  iuridiuli principebis, rogorc samarTlis erT-erTi 
umniSvnelovanesi wyaros mniSvneloba kargad aRiarebulia.19   samarTlebriv principebTan 
mimarTebaSi sainteresoa is faqti, rom iuridiuli principebi  TiTqmis erTnairia msof-
lios yvela iuridiul sistemaSi maTi Sinaarsis universalurobidan gamomdinare, vinaidan 
igi adamianis gonierebidan momdinarea.20 samarTlebrivi principi gagebuli unda iqnes, 
rogorc ZiriTadi norma, saidanac gamomdinareoben sxva normebi.  konstitucia ganisaz-
Rvreba, rogorc samarTlebrivi  principebis erToblioba, romelic gansazRvravs yvela 
sxva samarTlebrivi normis Sinaarssa da formas.21 

11 tuRuSi, T.   da sxvebi. 2013.  adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samar-
Talwarmoebis praqtika 1996-2012 wlebis sasamarTlo praqtika. Tbilisi:  germaniis teqnikuri TanamSromlo-
bis sazogadoeba, gv. 12.

12 Botswana -- Attorney-General v. Dow, Appeal Court, 1994 (6) BCLR 1 (locus standi). [interneti] xelmisawvdomia:   
<https://www.elaw.org/content/botswana-attorney-general-v-dow-appeal-court-1994-6-bclr-1-locus-standi> [wvdomis TariRi 12 
marti 2022].

13 iqve.
14 Unicef, 2008. Handbook on legislative reform: realizing children’s rights.  New York: United Nations Childrenȇs Fund, 

p.143. [interneti] xelmisawvdomia:  <https://www.un.org/ruleoflaw/files/Handbook%20on%20Legislative%20Reform.pdf> 
[wvdomis TariRi 12 marti 2022].

15 Haugli, T. And Nylund, A., 2019. Children’s Constitutional Rights in the Nordic Countries. Norway: Brill. p.140-141. [in-
terneti] xelmisawvdomia:   <https://brill.com/view/book/edcoll/9789004382817/BP000026.xml> [wvdomis TariRi 12 mar-
ti 2022].

16 papaSvili, T. da  gegenava, d., 2015. konstituciis gadasinjvis qarTuli modeli - normatiuli mowes-
rigebis xarvezebi da perspeqtiva. Tbilisi:  daviT batoniSvilis samarTlis instituti, gv. 61.

17 zoiZe, b., 2007. sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi. Tbilisi:   ger-
maniis teqnikuri TanamSromlobis sazogadoeba, gv. 46.

18 Office of the United Nations High Commissioner for Human Rights (OHCHR). 2018.  Human rights and constitution mak-
ing.  New York and Geneva: OHCHR, p.57. [interneti] xelmisawvdomia:   <https://www.ohchr.org/Documents/Publications/
ConstitutionMaking_EN.pdf>  [wvdomis TariRi 12 marti 2022].

19 Daci, J., 2010.  Legal Principles, Legal Values and Legal Norms: are they the same or different? , Academicus - International 
Scientific Journal, (2), p. 109. [interneti] xelmisawvdomia:  <https://econpapers.repec.org/article/etcjournl/y_3a2010_3ai_3a2_3
ap_3a109-115.htm> [wvdomis TariRi 12 marti 2022].

20 Daci, J., 2010.  Legal Principles, Legal Values and Legal Norms: are they the same or different? , Academicus - International 
Scientific Journal, (2), p. 111. [interneti] xelmisawvdomia:  <https://econpapers.repec.org/article/etcjournl/y_3a2010_3ai_3a2_3
ap_3a109-115.htm> [wvdomis TariRi 12 marti 2022].

21 iqve.  p. 110.



16

3. saukeTeso interesebis prioritetulobis principis konstituciaSi 
gaweris mizanSewoniloba

3.1. saukeTeso interesebis prioritetulobis principis koncefcia saerTaSoriso doku-
mentebis Tanaxmad

,,bavSvebis konstituciuri uflebebi ar aris sakonsultacio xasiaTis, isini savaldeb-
ulod aRsasrulebeli cnebebia imis Sesaxeb, Tu rogor unda moeqcnen  bavSvebs  maTTan 
SemxeblobaSi  myofi Tanamdebobis pirebi“.22  erovnuli da saerTaSoriso kanonmdebloba 
sul ufro mWidrod ukavSirdeba erTmaneTs, warmoudgenelia qveynis axali konstituciis 
SemuSaveba adamianis uflebebis saerTaSoriso instrumentebze miTiTebis gareSe.23  bavS-
vis uflebaTa konvencia  imdenad mniSvnelovani dokumentia, rom igi ,,nawilia“  faqto-
brivad konstituciisa iuvenaluri iusticiis gansazRvris sferoSi.24 bavSvis uflebaTa 
komitetis rekomendaciiT, bavSvis saukeTeso interesebis upirvelesi gaTvaliswinebisaT-
vis igi inkorporirebuli unda iqnes kanonmdeblobaSi, raTa Semdgom efeqturad moxdes 
misi praqtikaSi ganxorcieleba.25 bavSvis saukeTeso interesebis konstituciaSi arseboba 
aris erTgvari garantori imisa, rom misi kanonmdeblobasa da praqtikaSi ganxorcieleba 
jerovnad moxdeba.26  bavSvis uflebaTa komitetis rekomendaciis Tanaxmad, saxelmwifoebs 
miecaT rekomendacia kanonmdeblobaSi bavSvis saukeTeso interesebis inkorporirebas-
Tan dakavSirebiT.27  gaerTianebuli organizaciis bavSvis uflebaTa komiteti  bavSvTa 
uflebebis konvenciis miRebis Semdeg aqtiurad muSaobs  konvenciaSi mocemuli sakiTx-
ebis ufro metad gaanalizebisa da qveynebisaTvis rekomendaciebis SemuSavebisaTvis. igi 
mouwodebs monawile saxelmwifoebs ganaxorcielon yvela  Sesabamisi sakanonmdeblo, 
administraciuli da sxva zomebi bavSvis uflebaTa konvenciiT aRiarebuli uflebebis 
gansaxorcieleblad.28 saxelmwifos  aRebuli  aqvs valdebuleba imisa, rom  bavSvebis 
uflebebi realurad dacvas;  am gzaze fundamenturia imis uzrunvelyofa, rom erovnu-
li kanonmdebloba srulad Seesabamebodes  bavSvis  uflebebis konvencias, rac miiRwe-
va konvenciis principebisa da debulebebis erovnul kanonmdeblobaSi inkorporirebiTa 
da Semdgom saTanadod aRsrulebiT.29  aucilebelia konstituciurad moxdes bavSvebis 
uflebebis gawera, vinaidan ,,yvelas“ ufleba marTalia gulisxmobs bavSvebsac, magram maT 
mimarT midgoma ufro metad specifikuri unda iyos, rac, pirvel rigSi, am mimarTulebiT 
normatiuli bazis damuSavebiT miiRweva.30  TumcaRa, principis konstituciaSi gawera ar 
niSnavs mis praqtikaSi gamarTul funqcionirebas, magram esaa wingadadgmuli nabiji, rac  

22 Sloth-Nielsen, J. and   Kruuse, H., 2013. A Maturing Manifesto: The Constitutionalisation
of Children’s Rights in South African, Jurisprudence 2007-2012, International joumal of Children’s Rights 21, p.676. [inter-

neti] xelmisawvdomia:  <https://www.academia.edu/31558639/A_Maturing_Manifesto_The_Constitutionalisation_of_Childrens_
Rights_in_South_African>  [wvdomis TariRi 12 marti 2022].

23 adamianis uflebebisa da humanitaruli samarTlis raul valenbergis instituti da samarTlis in-
ternacionalizaciis haagis instituti, 2012. kanonis uzenaesoba.  haaga, gv. 38.  [interneti] xelmisawvdomia: 
<https://rwi.lu.se/app/uploads/2015/07/ruleoflaw-georgian.pdf> [wvdomis TariRi 12 marti 2022].

24 Article 78, Venezuela (Bolivarian Republic of)’s Constitution of 1999 with Amendments through 2009. [interneti] xe-
lmisawvdomia:  <https://www.constituteproject.org/constitution/Venezuela_2009.pdf?lang=en> [wvdomis TariRi 12 marti 
2022].

25 UNICEF, 2007. Implementation handbook for the convention on the rights of the child, Switzerland: United nations publica-
tions, p. 40.  [interneti] xelmisawvdomia:  <https://www.unicef.org/media/96496/file/Implementation%20Handbook%20for%20
the%20Convention%20on%20the%20Rights%20of%20the%20Child.pdf> [wvdomis TariRi 12 marti 2022].

26 Unicef, 2008. Handbook on legislative reform: realizing children’s rights.  New York: United Nations Childrenȇs Fund, 
p.153. [interneti] xelmisawvdomia:<https://www.un.org/ruleoflaw/files/Handbook%20on%20Legislative%20Reform.pdf>  
[wvdomis TariRi 12 marti 2022].

27 para. 10, 31, Committee on the Rights of the Child,  Concluding Observations: Liberia , U.N.Doc. CRC/C/15/Add.236 (4 
June 2004). [interneti] xelmisawvdomia:<https://www.refworld.org/docid/42d28f214.html > [wvdomis TariRi 12 marti 
2022].

28 Article 4,  General comment   No. 5 (2003), General measures of implementation of the Convention on the Rights of the Child 
(arts. 4, 42 and 44, para. 6).  [interneti] xelmisawvdomia:<https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6Qk-
G1d%2FPPRiCAqhKb7yhsiQql8gX5Zxh0cQqSRzx6Zd2%2FQRsDnCTcaruSeZhPr2vUevjbn6t6GSi1fheVp%2Bj5HTLU2Ub%2F-
PZZtQWn0jExFVnWuhiBbqgAj0dWBoFGbK0c>  [wvdomis TariRi 12 marti 2022].

29 iqve.
30 On the protection of children’s rights: International standards and domestic constitutions,   , adopted by the 

Venice Commission, at its 98th Plenary Session (Venice, 21-22 March 2014),  p.6. [interneti] xelmisawvdomia:                                                                       
<https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)005-e> [wvdomis TariRi 12 marti 2022].
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mimarTulia bavSvis uflebaTa komitetis  rekomendaciebis srulad kanonmdeblobaSi gaT-
valiswinebisken.31  konstituciaSi bavSvTa uflebebis gancalkevebis  mizani ganpirobebu-
lia imiT, rom fokusirdeba da metad gamoikveTeba   bavSvTa uflebebis ganviTarebisa 
da  dacvis sakiTxebi, Seiqmneba metad daxvewili saSualebebi  uflebebis dacvis kuTxiT, 
romlis mizanic bavSvis keTildReobis uzrunvelyofa iqneba;32  zogadi da specialuri 
xasiaTis debulebebs Soris unda arsebobdes urTierTdamokidebuleba da ganuyofloba, 
rogorc erTmaneTis Semavsebeli da erTmaneTis mxardamWeri Sinaarsis matarebeli sakiTx-
ebi. rodesac debuleba konkretul sferoSi fundamenturi  mniSvnelobis matarebelia, 
aseTi norma  inkorporirebuli unda iqnes kanonmdeblobaSi. saxelmwifom unda izrunos  
imgvari Sinaarsis matarebeli normebis  kanonmdeblobaSi inkorporirebaze, riTac   ada-
mianis uflebebis konteqstis saerTaSoriso standartebTan integrireba moxdeba.33  bavS-
vis uflebaTa komiteti dadebiTad afasebs erovnul konstituciebSi bavSvis uflebebis 
Sesaxeb daTqmebs, romlebic asaxavs konvenciis ZiriTad principebs. am uflebebis sruli  
ganxorcielebis mizniT SesaZloa saWiro gaxdes damatebiTi sakanonmdeblo zomebis ga-
tareba.34  sakanonmdeblo reformis mizani  gulisxmobs konkretuli cvlilebiT efeqtiani 
gaxdes konkretuli norma, misi gamoyeneba praqtikaSi, sisxlis samarTlis politikis ganx-
orcielebas Seewyos xeli da a.S.35  bavSvis uflebaTa konvencia moiTxovs sakanonmdeblo 
bazisa da praqtikis imgvarad uzrunvelyofas, riTac bavSvis saukeTeso interesebi iqneba 
pirvel rigSi mxedvelobaSi misaRebi garemoeba.36 

3.2. saqarTvelos normatiuli baza  arasrulwlovanis saukeTeso interesebis kuTxiT

bavSvTa uflebebis kuTxiT umniSvnelovanesi saerTaSoriso dokumentia - gaerTianebu-
li erebis  organizaciis bavSvTa uflebebis konvencia, romelic  1989 wlis 20 noembers 
miiRes, ZalaSi ki 1990 wlis 2 seqtembers  Sevida. aRniSnul konvencias Cveni qveynisaTvis 
mniSvneloba mas Semdeg  gaaCnia, rac saqarTvelom 1994 wels misi ratificireba moaxdi-
na  da amiT misma normebma savaldebulo Zala SeiZina  bavSvebTan dakavSirebiT arsebul 
kanonmdeblobasa da praqtikasTan mimarTebiT.37 

pirveli Sidasaxelmwifoebrivi dokumenti, sadac arasrulwlovanis saukeTeso inter-
esebis prioritetulobis principi  ganisazRvra iyo  2015 wlis 12 ivniss saqarTvelos 
parlamentis mier miRebuli arasrulwlovanTa marTlmsajulebis kodeqsi, romlis Zir-
iTadi nawili 2016 wlis 1 ianvridan amoqmedda.38  arasrulwlovanTa marTlmsajulebis 
kodeqsis ganmartebiT baraTSi aRniSnulia, rom marTlmsajulebis procesSi arasrul-
wlovanTa  monawileobis maregulirebeli normebi  saerTaSoriso standartebTan Ses-
abamisobaSi unda iyos, arasrulwlovanis saukeTeso interesebis dasacavad sakmarisi 
sakanonmdeblo garantiebi unda arsebobdes, dauSvebelia arsebobdes arasrulwlovanis 
gansakuTrebul fizikur da fsiqikur mdgomareobasTan Seusabamo samarTlebrivi sistema, 

31 On the protection of children’s rights: International standards and domestic constitutions, adopted by the Venice Commission, 
at its 98th Plenary Session (Venice, 21-22 March 2014),  p.6. [interneti] xelmisawvdomia:<https://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-AD(2014)005-e>   [wvdomis TariRi 12 marti 2022].

32  Sloth-Nielsen, J. and   Kruuse, H., 2013. A Maturing Manifesto: The Constitutionalisation of Children’s Rights in South African, 
Jurisprudence 2007-2012, International joumal of Children’s Rights 21, p.648. [interneti] xelmisawvdomia:<https://www.venice.
coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2014)005-e>   [wvdomis TariRi 12 marti 2022].

33 Unicef, 2008. Handbook on legislative reform: realizing children’s rights.  New York: United Nations Childrenȇs Fund, p.149. 
[interneti] xelmisawvdomia:<https://www.un.org/ruleoflaw/files/Handbook%20on%20Legislative%20Reform.pdf>  [wvdomis 
TariRi 12 marti 2022].

34 Article 4,  General comment   No. 5 (2003), General measures of implementation of the Convention on the Rights of the Child 
(arts. 4, 42 and 44, para. 6).  [interneti] xelmisawvdomia: <https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6Qk-
G1d%2FPPRiCAqhKb7yhsiQql8gX5Zxh0cQqSRzx6Zd2%2FQRsDnCTcaruSeZhPr2vUevjbn6t6GSi1fheVp%2Bj5HTLU2Ub%2F-
PZZtQWn0jExFVnWuhiBbqgAj0dWBoFGbK0c>  [wvdomis TariRi 12 marti 2022].

35 Unicef, 2008. Handbook on legislative reform: realizing children’s rights.  New York: United Nations Childrenȇs Fund, p.39. 
[interneti] xelmisawvdomia:  <https://www.un.org/ruleoflaw/files/Handbook%20on%20Legislative%20Reform.pdf>  [wvdomis 
TariRi 12 marti 2022].

36 European Parliament’s Committee on Civil Liberties, 2012.  Justice and Home Affairs, EU Framework of Law forChildren’s 
Rights. Brussels: European Parliament, p. 8. [interneti] xelmisawvdomia:  <https://www.europarl.europa.eu/RegData/etudes/
note/join/2012/462445/IPOL-LIBE_NT(2012)462445_EN.pdf> [wvdomis TariRi 12 marti 2022]. 

37 bavSvis uflebaTa konvencia. [interneti] xelmisawvdomia:  <http://www.library.court.ge/upload/CRC_child_
friendly-resized.pdf>[wvdomis TariRi 12 marti 2022].

38 saqarTvelos kanoni arasrulwlovanTa marTlmsajulebis kodeqsi, 2015 wlis 12 ivnisi.  [interneti] 
xelmisawvdomia: <https://parliament.ge/legislation/8688 >[wvdomis TariRi 12 marti 2022].
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romelic ar aris efeqturi da Sedegze orientirebuli.39  aRniSnulia isic, rom arsebuli 
kanonmdebloba ar uTmobs  sakmaris yuradRebas arasrulwlovanis saukeTeso interesebs.40  
arasrulwlovanTa marTlmsajulebis kodeqsis me-4 muxlis  mixedviT: ,,arasrulwlovan-
Ta marTlmsajulebis procesSi, upirveles yovlisa, gaiTvaliswineba arasrulwlovanis 
saukeTeso interesebi“.41  rac Seexeba saukeTeso interesebis ganmartebas, igi mocemulia 
amave kodeqsis me-3 muxlis me-4 nawilSi, romlis mixedviTac: ,,arasrulwlovanis saukeTe-
so interesebi - arasrulwlovanis usafrTxoebis, keTildReobis, janmrTelobis dacvis, 
ganaTlebis, ganviTarebis, resocializacia-reabilitaciisa da sxva interesebi, romlebic 
saerTaSoriso standartebisa da arasrulwlovanis individualuri maxasiaTeblebis Ses-
abamisad, agreTve misi azris gaTvaliswinebiT ganisazRvreba“.42  mogvianebiT, 2019 wlis 
27 seqtembers amoqmedda saqarTvelos kanoni bavSvis uflebaTa  kodeqsi, sadac farTod 
ganimarta arasrulwlovanis  saukeTeso interesebis prioritetulobis principi, gani-
sazRvra misi gamoyenebis savaldebulooba, kerZod, bavSvis uflebaTa kodeqsis me-5 mux-
lis me-3 nawilis Tanaxmad: ,,bavSvis saukeTeso interesebisaTvis upiratesobis miniWeba 
(maTi upiratesi gaTvaliswineba) savaldebuloa saqarTvelos sakanonmdeblo, aRmasrule-
beli da sasamarTlo xelisuflebebis organoebis, sajaro dawesebulebis, fizikuri da 
iuridiuli pirebis mier bavSvTan dakavSirebuli nebismieri gadawyvetilebis miRebisas 
an/da qmedebis ganxorcielebisas“.43  amave kodeqsis me-5 muxlis  me-5 nawilis Tanaxmad: 
,,saxelmwifo iRebs yvela saWiro zomas, raTa saqarTvelos sakanonmdeblo, aRmasrulebe-
li da sasamarTlo xelisuflebebis organoebma, fizikurma da iuridiulma pirebma bavSvis 
saukeTeso interesebi gansazRvron“.44 

rac Seexeba saqarTvelos uzenaes kanons - konstitucias, masSi identificirebulad 
bavSvTa uflebebs exeba 30-e muxlis me-2 punqti, sadac aRniSnulia: ,,dedaTa da bavSvTa 
uflebebi daculia kanoniT“.45  saqarTvelos 1995 wlis 24 oqtombers miRebuli konsti-
tuciis mravali debuleba xazs usvams saqarTvelos pirveli konstituciis samarTlebriv 
memkvidreobas.46  kerZod, saqarTvelos konstituciis 30-e muxlis  me-2 punqti  imeo-
rebs pirveli konstituciis 128-e muxlis debulebas, romlis mixedviTac: ,,respublikas 
da adgilobriv mmarTvelobas evaleba dedobis da bavSvebis dacvisTvis mzrunveloba“.47  
saqarTvelos konstituciiT bavSvTa uflebebis gansazRvra  saxelmwifos akisrebs val-
debulebas  izrunos da Seuqmnas bavSvebs konstituciiT da kanonmdeblobiT maTTvis mini-
Webuli  uflebebis dacvis samarTlebrivi garantiebi.48 

4. saqarTvelos konstituciaSi bavSvis saukeTeso interesebis gaweris mi-
zanSewoniloba?!

saqarTvelos konstituciaSi bavSvis saukeTeso interesebis gawerasTan dakavSirebiT 
qarTul samarTlebriv realobaSi arsebobs erTaderTi naSromi, sadac xazgasmulia, rom 
bavSvis saukeTeso interesebis prioritetulobis principis saqarTvelos konstituci-
iT mowesrigeba warmoadgens erT-erT saSualebas sxva garantiebTan erTad, raTa moxdes 

39 ganmartebiTi baraTi saqarTvelos kanonis „arasrulwlovanTa marTlmsajulebis kodeqsis“ proeqtze. 
[interneti] xelmisawvdomia: <https://info.parliament.ge/file/1/BillReviewContent/68425>[wvdomis TariRi 12 marti 2022].

40 iqve.
41 saqarTvelos kanoni, arasrulwlovanTa marTlmsajulebis kodeqsi. [interneti] xelmisawvdomia: 

<https://www.matsne.gov.ge/ka/document/view/2877281?publication=21> [wvdomis TariRi 12 marti 2022].
42 iqve.
43 saqarTvelos kanoni, bavSvis uflebaTa kodeqsi. [interneti] xelmisawvdomia:<https://www.matsne.gov.ge/

ka/document/view/4613854?publication=2>  [wvdomis TariRi 12 marti 2022].
44 iqve.
45 saqarTvelos konstitucia. [interneti] xelmisawvdomia: <https://www.matsne.gov.ge/ka/document/view/30346?-

publication=36>[wvdomis TariRi 12 marti 2022].
46 demetraSvili, i. da sxvebi, 2013.  saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani. Tbilisi: Sps petiti,  gv. 448.
47 gvazava, g., 2016. ZiriTadi principebi sakonstitucio uflebisa, qarTuli konstitucionalizmis 

qronikebi. Tbilisi: zviad korZaZis gamomcemloba, gv. 389.
48 demetraSvili, i. da sxvebi, 2013.  saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani. Tbilisi: Sps petiti,  gv. 451.
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misi efeqtiani praqtikuli gamoyeneba.49  avtoris argumentebi Semdegia: ,,1) saxelmwifos 
umaRlesi iuridiuli Zalis mqone aqtSi bavSvis im ZiriTadi uflebis gawera, romelic ar 
gulisxmobs ,,yvelas“ uflebas, aramed miemarTeba konkretul bavSvs;  2) saerTaSoriso 
samarTlebrivi instrumentebis mier SemuSavebul rekomendaciebTan Sesabamisobis uzrun-
velyofa; 3) saqarTvelos kanonmdeblobis sistemurobisa da Tanmimdevrulobis uzrunve-
lyofa erTiani imperatiuli gansazRvrebis SemoTavazebis gziT”.50 

avtoris mosazrebiT mizanSewonilia saqarTvelos  konstituciis 30-e muxlSi, romelic 
qorwinebis uflebis, dedaTa da bavSvTa  uflebebzea,  sasurvelia daematos sami punqti 
da Semdegnairad Camoyalibdes, kerZod: ,,muxli 30. qorwinebis ufleba, dedaTa da bavSvTa 
uflebebi

1. qorwineba, rogorc qalisa da mamakacis kavSiri ojaxis Seqmnis mizniT, emyareba  meuR-
leTa uflebriv Tanasworobasa da nebayoflobas.

2. dedaTa da bavSvTa uflebebi daculia kanoniT.
3. bavSvTan dakavSirebuli nebismieri qmedebis ganxorcielebisas bavSvis saukeTeso in-

teresebi upiratesad gaiTvaliswineba.
4. bavSvTan dakavSirebuli gadawyvetilebis miRebisas, romelic exeba bavSvis meurveo-

bas, zrunvas, Svilad ayvanas, masTan urTierTobis gansazRvras, bavSvis saukeTeso inter-
esebs gadamwyveti mniSvneloba eniWeba.

5. bavSvis saukeTeso interesebis Sefaseba da gansazRvra xorcieldeba saqarTvelos 
kanonmdeblobiT dadgenili wesiT.“51 

rac Seexeba sakiTxs, Tu rogor unda moxdes misi konstituciaSi gawera, am SemTxvevaSi 
ucxoeTis qveyanaTa  gamocdilebis gaziareba,  vfiqrob, mizanSewonili iqneba. kerZod,  aR-
niSnuli principis saqarTvelos konstituciis 30-e muxlSi inkorporireba Sinaarsobrivi 
kuTxiT  gamarTulad iqneba warmoCenili, vinaidan igi  dedaTa da bavSvTa uflebebs exeba 
zogadad, aRniSnul muxls mesame punqtad unda daematos arasrulwlovanis saukeTeso 
interesebis prioritetuloba, romelic Sinaarsobrivad  lakoniurad unda ganisazRvros, 
vinaidan aRniSnuli principi imdenad mravlismomcvelia, sjobs iyos zogadad da Semdgom 
praqtikulad ganisazRvros ra igulisxmeba masSi, ufro konkretulad ki Semdegnairad: 
,,arasrulwlovanis  saukeTeso interesi aris pirvelxarisxovani mniSvnelobis  mis  mimarT 
misaRebi yvela gadawyvetilebisas“.

daskvna 

saqarTvelos konstitucia  qveynis uzenaesi kanonia, igi sakanonmdeblo politikis 
erTgvar warmmarTvel umniSvnelovanes dokumentad unda miviCnioT, romelSi mocemuli 
normebidan  principTa  arseboba fundamenturia, vinaidan esaa is, rasac unda Seesabame-
bodes yvela sxva  samarTlebrivi dokumenti. vinaidan, Cveni qveynis gezi gaazrebulad 
warmarTulia iuvenaluri iusticiis maqsimaluri daxvewa-ganviTarebisken, dRis wesrigSi 
Semodis iseTi samarTlebrivi sakiTxi, rogoricaa arasrulwlovanis saukeTeso intere-
sis saqarTvelos konstituciaSi gaweris aucilebloba. erTi mxriv, bavSvTa uflebebis 
konvenciis aRiarebis Semdeg am principma TviTmoqmedi savaldebulo Zala SeiZina  Cveni 
qveynisaTvis; amasTan, arsebobs mTeli rigi sxva Sidanormatiuli aqtebi, sadac TeTriT 
Savze gansazRvrulia  arasrulwlovanis saukeTeso interesebis aucilebloba bavSvis 
mimarT misaRebi nebismieri gadawyvetilebisa  Tu  qmedebis mimarT, romelTa Sorisac gan-
sakuTrebulad mniSvnelovania arasrulwlovanTa marTlmsajulebis kodeqsi da bavSvTa 
uflebebis kodeqsi; damatebiT, imis dasabuTebisaTvis, rom aRniSnuli principi realu-
rad qmediTia sasamarTlo praqtikis analizidan ikveTeba, sadac bavSvis saukeTeso inter-
esebzea dayrdnobili gadawyvetilebebi, TumcaRa, msjelobisas sasamarTloebi uTiTeben 
bavSvis uflebaTa konvencias, saqarTvelos kanons bavSvis uflebebis kodeqssa da sxva 

49 boboxiZe, m., 2020. bavSvis saukeTeso interesebis prioritetulobis principis samarTlebrivi  garan-
tiebi, sadisertacio naSromi, Tbilisi,  gv. 143.

50 iqve.  gv. 144.
51 iqve.  gv. 159.



20

relevantur sakanonmdeblo aqtebs, sadac mocemulia es principi;  samarTlebrivad metad 
gamarTuli iqneba Tu konstituciaSi iarsebebs konkretuli Canaweri  aRniSnuli princi-
pis saxiT,  vinaidan esaa bavSvis uflebaTa komitetis rekomendacia monawile qveynebis 
mimarT. amasTan,  ucxo qveynebis gamocdilebidan calsaxad unda davaskvnaT rom konsti-
tuciaSi aRniSnuli principis ganmtkiceba ufro metad esaa qveynis politikis umaRles 
samarTlebriv aqtSi gawera, rac aranakleb mniSvnelovania, vinaidan forma gansazRvravs 
Sinaarssac. amiT qveynis politikas arasrulwlovanTa mimarT bavSvis saukeTeso interese-
bis gaTvaliswinebis kuTxiT  wiTeli xazi evleba. saqarTvelos konstituciaSi arsebuli 
uflebebi marTalia exeba yvelas, magram aucilebelia iseTi mowyvladi jgufis mimarT, 
rogoricaa bavSvebi, gamokveTos maT mimarT saukeTeso interesebis prioritetulobis 
principis gamoyenebis aucilebloba. ucxo qveynebis gamocdilebas rac Seexeba, im qveya-
naTa mcirericxovnoba, romelTac konstituciaSi gawerili  aqvT aRniSnuli principi ar 
niSnavs, rom am kuTxiT konstituciuri cvlileba drois fuWi kargvaa. amiT gamoikveTeba 
qveynis politika, amasTan, rac umniSvnelovanesia, sasamarTlo gadawyvetilebebSic msje-
loba ganviTardeba saqarTvelos konstituciis norma-principis analiziT da Camoyalib-
deba da ganviTardeba sasamarTlo praqtika saukeTeso interesis kuTxiT. amasTan, ufro 
metad Seswavlis saganic gaxdeba. ucxoel mecnierebs Soris Tu es sakiTxi  mecnieruli 
sja-baasis sagania, saqarTvelos realobaSi erTaderT mecniers aqvs aRniSnuli sakiTxi 
dayenebuli  Tavis sadisertacio naSromSi, rac  sakiTxs ver ganaviTarebs. 
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samarTliani administraciuli warmoebis konstituciur 
uflebasa da samarTlebrivi saxelmwifos princips Soris 

urTierTmimarTeba administraciuli warmoebis konteqstSi

meri kanTelaSvili 

kavkasiis saerTaSoriso universitetis

samarTlis programis doqtoranti

abstraqti

 saqarTvelo evrokavSirTan asocirebis xelSekrulebis gaformebis Semdeg mniSvnelo-
vani gamowvevebis winaSe dadga, rogorc sasamarTlo aseve administraciuli organoebis 
reformirebis TvalsazrisiT. naSromSi ganxilulia am xelSekrulebis safuZvelze saqa-
rTvelos konstituciaSi ganmtkicebuli ufleba samarTliani administraciuli warmoebis 
Sesaxeb, rogorc fundamenti samarTliani sasamarTlos mier saqmis ganxilvis, am uflebis 
realizaciis saSualebebi samarTlebrivi saxelmwifos ZiriTadi principebis meSveobiT, 
administraciuli samarTlis materialuri normebis gamoyenebiT. TemaSi ganxilulia 
praqtikaSi arsebuli problemebi, gamowvevebi samarTliani administraciuli warmoebis 
uflebis realizaciisas, am uflebis ganmaxorcielebeli mmarTvelobis organoebSi arse-
buli problemebis gadawyvetis rekomendaciebi. 

Abstract

After signing the Association Agreement with the European Union, Georgia faced significant chal-
lenges, both in terms of reforming the judiciary and administrative bodies. The paper discusses the 
confirmation of the right to fair administrative proceedings in the Constitution of Georgia on the ba-
sis of this agreement, as a fundamental means of hearing the case by a fair court, the means of realizing 
this right through the basic principles of the rule of law, using the material norms of administrative 
law. The topic discusses the problems in practice, challenges in realizing the right to fair administrative 
proceedings, recommendations for solving the problems in the governing bodies implementing this 
right.

Sesavali

saqarTvelos konstituciaSi 2017 wels ganxorcielebuli cvlilebebma me-18 muxlSi 
ganamtkica adamianis  axali ZiriTadi ufleba – samarTlian administraciul warmoebaze. 
konstituciis aRniSnulma normam daadgina administraciuli organos mier individTan 
dakavSirebuli saqmis gonivrul vadaSi samarTlianad ganxilvis ufleba, rac  e.w. karg 
mmarTvelobasa da samarTlian administraciul warmoebaze ZiriTadi uflebis rangSi iqna 
ganmtkicebuli. kargi mmarTveloba, rogorc qveynis ZiriTad kanonSi ZiriTadi uflebis 
kodificireba, xels Seuwyobs piris uflebebis dacvas da imavdroulad, sajaro mmarTve-
lobis efeqturobas.1 

aseTi cvlilebis safuZveli gaxda saqarTvelos konstituciis 78-e muxli, romelic 
gansakuTrebul davalebas ganusazRvra konstituciur organoebs da avaldebulebs  xe-
lisuflebas, rom Tavisi uflebamosilebis farglebSi miiRos yvela zoma, evropul da 
evroatlantikur struqturebSi saqarTvelos sruli integraciis uzrunvelsayofad, aR-

1 turava, p. fircxalaSvili, a.  dvaliSvili, m.  wulaia i,  qardava e, sanikiZe z,  makalTaia e. (2020) 
saqarTvelos kanoni sajaro samsaxuris Sesaxeb komentarebi. Tbilisi, GIZ. gv. 9.
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niSnulis samarTlebriv winapirobas warmoadgens asocirebis Sesaxeb SeTanxmeba.2 
saqarTvelos konstituciis mier samarTliani administraciuli warmoebis uflebebis 

rangSi3  ayvana ganpirobebulia administraciuli warmoebis arsidan da dakavSirebulia 
aRmasrulebeli xelisuflebis mier gadawyvetilebebis miRebis procesTan.

samarTliani administraciuli warmoebis uflebas moicavs saqarTvelos zogadi ad-
ministraciuli kodeqsiT gansazRvruli administraciuli warmoebisas dainteresebuli 
piris, ganmcxadeblis, administraciuli saCivris avtoris savaldebulo monawileobis uz-
runvelyofas, mosmenis uflebas, mosazrebis wardgenas, Suamdgomlobebis dayenebas gad-
awyvetilebis miRebis procesSi, romelic administraciuli organoebis mier miRebuli 
unda iqnes kanoniT gansazRvrul vadaSi. garda amisa, administraciuli organo valdebu-
lia aanazRauros miyenebuli ziani. 

evrokavSiris ZiriTad uflebaTa qartiis4  41-e muxli iTvaliswinebs kargi mmarTv-
elobis uflebas.5   qartiis 41(1) Tanaxmad, yovel adamians aqvs ufleba rom misi saqme 
ganixilon miukerZoeblad, samarTlianad gonivrul vadaSi evrokavSiris institutebis, 
organoebis da saagentoebis mier.  xolo 41(2) muxlis mixedviT, es ufleba moicavs: a)
yoveli adamianis uflebas mousminon, manamde sanam iseTi zomebi iqneba miRebuli romel-
mac SesaZloa uaryofiTi gavlena iqonia mis mdgomareobaze; b) yoveli adamianis ufleba, 
hqondes xelmisawvdomoba dokumentze, Tu is ar warmoadgens personalur an komerciul 
saidumloebas. c) administraciuli organos valdebulebas daasabuTos mis mier miRebuli 
gadawyvetilebebi. 41(3) yovel adamians aqvs ufleba, moiTxovos zianis anazRaureba, Tu 
kavSiris institutebis an kompetenturi pirebis mier gadawyvetileba miRebuli iqna samar-
Tlis ZiriTadi principebis darRveviT.6 

,,mmarTvelobis ufleba’’, romelic ukavSirdeba samarTlian administraciul warmoebas  
magaliTad, ar aris mocemuli germaniis konstituciur da administraciul kanonmde-
blobaSi da adamianis uflebaTa evropul konvenciaSi. calkeuli qveynebis konstitucia-
Si, mag., fineTisa da italiis konstituciebSi, xazgasmulia kargi mmarTveloba, rogorc 
kanonmdeblis valdebuleba, Seqmnas Sesabamisi sakanonmdeblo safuZvlebi.7 

evrokavSiris ZiriTad uflebaTa qartiis 41-e muxliT dadgenilia yoveli adamianis 
ufleba, rom maTi saqmeebi evrokavSiris institutebma da organoebma ganixilon obi-
eqturad, samarTlianad da gonivrul vadaSi, rac moicavs samarTlebrivi daxmarebis (kon-
sultaciis), warmoebis masalebis xelmisawvdomobisa da dasabuTebuli administraciuli 
gadawyvetilebis uflebebs da aris pasuxi im safrTxeebze, romlebic gamoiwvia swrafi 
administraciuli procedurebisaken mimarTulma reformebma.8 

saqarTvelos konstituciiT garantirebuli proceduruli uflebebis realizacias em-
saxureba szak-iT dadgenili samarTlebrivi instrumentebi.9  kerZod, szak-is 95-e muxliT 
gaTvaliswinebulia dainteresebuli mxaris ufleba miiRos monawileoba da CaerTos admin-
istraciul warmoebaSi, kanoniT gansazRvrul SemTxvevaSi ki avaldebulebs administraci-
ul organos Caabas dainteresebuli piri warmoebaSi, Tu administraciul-samarTlebrivi 
aqtiT SeiZleba gauaresdes am piris samarTlebrivi mdgomareoba. dainteresebuli mxaris 
administraciul warmoebaSi monawileobis ufleba  mniSvnelovania szak-iT gansazRvruli 

2 asocirebis Sesaxeb SeTanxmeba „erTis mxriv, saqarTvelosa da meores mxriv, evrokavSirs da evropis 
atomuri energiis gaerTianebas da maT wevr saxelmwifoebs Soris“ xeli moewera 2014 wlis 27 ivniss. ratifi-
cirebuli iqna saqarTvelos parlamentis mier 2014 wlis 18 ivliss. sruliad ZalaSi Sevida 2016 wlis 1 ivliss.

3 turava, p. fircxalaSvili, a.  dvaliSvili, m.  wulaia i,  qardava e, sanikiZe z,  makalTaia e. (2020) 
saqarTvelos kanoni sajaro samsaxuris Sesaxeb komentarebi. Tbilisi, GIZ. gv. 9.

4 Charter of Fundamental Rights of the European Union (2000/C 364/01).
5 kargi mmarTveloba, rogorc principi, warmoiSva evrokavSiris luqsemburgis sasamarTlo praqti-

kidan. ix. sasamarTlos gadawyvetilebebi: 31. 03.1992 (C-255/90 P, Burban, Slg. 1992, I-2253), 18.09.1995 (T-167/94, Nölle, 
Slg. 1995, II-2589) , 9.07.1999 (T-231/97, New Europe Consulting und andere, Slg. 1999, II-2403). 15.10.1987 (222/86, Heylens, 
Slg. 1987, 4097, Randnr. 15), 18.10.1989 (374/87, Orkem, Slg. 1989, 3283), 21.11.1991 (C-269/90, TU München, Slg. 1991, I-5469) 
6.12.1994 (T450/93, Lisrestal, Slg. 1994, II-1177), 18.09.1995 (T-167/94, Nölle, Slg. 1995, II-2589)

6 Charter of Fundamental Rights of the European Union, art. 41(1)(2) )(3).
7 turava, p. samarTliani administraciuli warmoeba rogorc ZiriTadi konstituciuri ufleba da misi 

instituciuri garantia. (2018) statiaTa krebuli. red. k. korkelia. gv. 246.
8 iqve. gv. 247.
9 iqve. gv. 248.
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iseTi uflebebis gamosayeneblad, rom dainteresebuli mxare gaecnos warmoebis masalebs 
da gamoTqvas sakuTari azri, Tumca szak-i uSvebs aseTi mniSvnelovani proceduruli 
uflebis SezRudvas, administraciuli organos dasabuTebuli gadawyvetilebiT, rodesac 
dainteresebuli mxaris monawileobis gareSe warmoebis Catareba gamarTlebulia sajaro 
da kerZo interesebisaTvis zianis Tavis acilebis interesebiT. administraciuli organom 
Tanazomierebis principis safuZvelze gadawyvetilebaSi unda daasabuTos Tu ratom mieni-
Wa upiratesoba kerZo an sajaro interess.10  dainteresebuli mxaris mier sakuTari azris 
gamoTqmis ufleba (szakis me-13 da 98-e muxlebi) gansakuTrebul datvirTvas iZens, rode-
sac administraciuli organo iRebs gadawyvetilebas gancxadebis dakmayofilebaze uaris 
Tqmis Sesaxeb.  szaki-is 99-e muxliT gaTvaliswinebuli materialur-samarTlebrivi ufle-
ba masalebis gacnobis Sesaxeb SesaZlebelia SeizRudos, rodesac administraciul warmoe-
bis masalebi aris Sidauwyebrivi xasiaTis dokumentebi da/an dokumentebs aqvs saidumlo 
statusi,  dainteresebuli mxarisTvis xelmisawvdomi ver gaxdeba, Tumca SemdegSi iqneba 
sasamarTlo Sefasebis sagani, romelic daadgens dokumentis gacnobisa da saidumloebis 
dacvis interesebs Soris upiratess da miiRebs Sesabamis gadawyvetilebas.11  szak-is 96-e 
da 97-e muxlebi adgenen administraciuli organos valdebulebas, gamoikvlios saqmis-
aTvis mniSvnelobis mqone yvela garemoeba, mtkicebuleba da gadawyvetileba miiRos maTi 
Sefasebisa da urTierTSejerebis safuZvelze. proceduruli uflebebis srulyofas em-
saxureba szak-is 85-e muxliT gaTvaliswinebuli  administraciuli organos mier samarT-
lebrivi daxmarebis gawevis movaleoba.12 

Tumca,  zogadi standartisgan gansxvavebulad awesrigebs sagadasaxado kodeqsis 302-
e muxlis me-6 nawili, emyareba ra inkviziciurobis princips da Semosavlebis samsaxurs 
aniWebs uflebas saCivris avtoris dauswreblad ganixilos saCivari, ra drosac davis 
ganmxilveli organo, sakuTari uflebamosilebis farglebSi axdens gadawyvetilebis mi-
zanSewonilobisa da kanonierebis Semowmebas. saCivris ganxilvasTan dakavSirebuli ad-
ministraciuli warmoeba warmoadgens sasamarTlosadmi mimarTvis winapirobas,  amgvari 
midgoma ver ganapirobebs uflebis efeqturad dacvis saSualebas, vinaidan sasamarTlo 
saqmis ganxilvisas da msjelobisas ver gascdeba im garemoebebs da faqtebs, romelic 
administraciuli warmoebis procesSi wamoyenebuli ar yofila. aRniSnulTan mimarTeba-
Si msjelobis sagania, ramdenad daculia samarTlebrivi saxelmwifos principebi samar-
Tliani administraciuli warmoebis uflebasTan mimarTebaSi.13  

saqarTvelos sakonstitucio sasamarTlom saqmeze ,,israelis moqalaqeebi Tamaz jan-
aSvili, nana janaSvili da irma janaSvili saqarTvelos parlamentis winaaRmdeg ganmarta, 
rom ,,samarTliani sasamarTlos ufleba, pirvel rigSi niSnavs saxelmwifo xelisuflebis 
yvela im gadawyvetilebis (qmedebis sasamarTloSi gasaCivrebisa da samarTlebrivi Sefase-
bis SesaZleblobas, romelic adamianis uflebebs arRvevs’’.14

  aRniSnuli ganmartebiT sakonstitucio sasamarTlom xazi gausva im garemoebas, rom 
szak-iT garantirebuli dainteresebuli mxaris proceduruli uflebebi mniSvnelova-
nia samarTlebrivi dacvis kuTxiT, ramdenadac samarTlebrivi dacva xdeba ara marto 
sasamarTloSi, aramed gadawyvetilebis miRebis procesSic. gadawyvetilebisaTvis mniS-
vnelovani faqtobrivi garemoebebis Seswavlisa da mtkicebulebebis mopovebis etapze 
dainteresebul mxareTa interesebis gaTvaliswinebiT, SeiZleba uflebebis ufro maRali 
xarisxiT dacva, vidre Semdgom sasamarTlo ganxilvis farglebSi Secdomis koreqtirebi-
sas, imis gaTvaliswinebiT, rom mmarTvelobiTi diskreciis (ganusazRvreli cnebebi, Se-
fasebis Tavisufali sivrce) farglebSi miRebuli gadawyvetilebis sasamarTlos mxridan 

10 turava, p. samarTliani administraciuli warmoeba rogorc ZiriTadi konstituciuri ufleba da misi 
instituciuri garantia. (2018) statiaTa krebuli. red. k. korkelia. gv. 253.

11 iqve. gv. 254.
12 turava, p. samarTliani administraciuli warmoeba rogorc ZiriTadi konstituciuri ufleba da misi 

instituciuri garantia. (2018) statiaTa krebuli. red. k. korkelia. gv. 254.
13 turava, p. samarTliani administraciuli warmoeba rogorc ZiriTadi konstituciuri ufleba da misi 

instituciuri garantia. (2018) statiaTa krebuli. red. k. korkelia. gv. 255.
14 saqarTvelos sakonstitucio sasamarTlos plenumis 2013 wlis 5 noembris gadawyvetileba N3/1/531.
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gadamowmebis farglebi aris SezRuduli.15 
  zogadi administraciuli kodeqsi imperatiulad gansazRvravs gancxadebisa da sa-

Civris ganxilvis vadebs, ramdenadac uflebis efeqturobaSi igulisxmeba drouloba.16 
praqtikaSi xSiria SemTxvevebi, administraciuli organos mxridan vadis darRveviT gad-
awyvetilebis miRebis an miRebaze uaris Tqmis Sesaxeb, rodesac sakiTxis gadawyveta ar 
xdeba. magaliTad, Semosavlebis samsaxuris mier z. ablaixinis saCivris ganxilva gadai-
do ganusazRvreli vadiT saqmeTa simravlis gamo. aseve, Tavdacvis saministros mxridan 
sakiTxis gadawyveta gadaido warmoebis mimdinareobis gamo, vadis gagrZelebis gareSe, 
Tumca realurad saqmis garemoebebis gamokvleva ar xdeboda. 

saqarTvelos uzenaesma sasamarTlo 2021 wlis 21 ianvris ganCinebaSi daeTanxma saapel-
acio sasamarTlos msjelobas da miuTiTa,  rom yvelas aqvs administraciuli organos 
mier masTan dakavSirebuli saqmis gonivrul vadaSi samarTlianad ganxilvis ufleba. gan-
saxilvel SemTxvevaSi, administraciuli organos mier ar momxdara saqalaqo sasamarTlos 
kanonier ZalaSi Sesuli 2014 wlis 21 martis gadawyvetilebis safuZvelze srulyofili 
samarTliani administraciuli warmoebis Catareba da Sesabamis safuZvelze administraci-
uli aqtis gamocema’’. 

saqarTvelos advokatTa asociaciis administraciuli komitetma ZiriTadi gamowvevis 
Sesaxeb - sasamarTloebSi saqmis ganxilvis gaWianurebis, samive instanciaSi davis uper-
speqtivod gasaCivrebis da morigebis nulovani praqtikis Sesaxeb oficialur ganacxadSi 
miuTiTa, rom ,,evrokavSirTan asocirebis SeTanxmebis farglebSi, saqarTvelos aRebuli 
aqvs e.w. „kargi mmarTvelobis” principebis implementaciis, evropis qveynebis mmarTve-
lobis saukeTeso praqtikisa da dadgenili standartebis ganxorcielebis valdebuleba. 
am valdebulebis farglebSi saqarTvelos konstituciaSi calke  aisaxa ,,samarTlebrivi 
saxelmwifos“ da ,,samarTliani administraciuli warmoebis“  principebi (saqarTvelos kon-
stituciis me-4 da me-18 muxlebi). zemoaRniSnuli valdebulebebis mizani sajaro mmarTv-
elobis maRali kulturis damkvidrebaa. aRniSnul mizans da principebs ki diametrulad 
ewinaaRmdegeba administraciuli organoebis mxridan sasamarTloSi da aseve, adminis-
traciuli samarTalwarmoebis procesSi saqmis warmoebis ekonomiurobisa da keTilsindi-
sierebis  ugulebelyofa’’.17 

moyvanili magaliTebisa da praqtikaSi arsebuli gamowvevebis Sefasebis Sedegad, mniS-
vnelovani iqneba ganxiluli iqnes samarTliani administraciuli warmoebis Sinaarsi da 
ramdenad Seesabameba samarTlebrivi saxelmwifos principebs da zogadi administraci-
uli kodeqsis gansazRvruli normebi Tavsebadia Tu ara samarTlebrivi saxelmwifos iseT 
principebTan, rogoricaa kanonis winaSe Tanasworobis, proporciulobis, gamWvirvalobis 
da saqmis miukerZoeblad gadawyvetis principebi. 

proporciulobis principi18  krZalavs mmarTvelobiTi RonisZiebis adresatis Seusa-
bamo SezRudvas, rom administraciulsamarTlebrivi urTierTobis monawile romelime 
mxaris konstituciuri uflebebis SezRudva imdenad aris dasaSvebi, ramdenadac is saja-
ro interesebis dacvisaTvis gardauvali saSualebaa da gamomdinareobs samarTlebrivi 
saxelmwifos konstituciuri principidan. mmarTvelobiTi RonisZieba unda iyos Sesaferi-
si, aucilebeli da Tanazomieri.19 

kanonis winaSe Tanasworobis principi20  gamomdinareobs saqarTvelos konstituciis 
me-14 muxliT aRiarebuli yvela adamianis dabadebiT Tavisuflebisa da kanonis winaSe Ta-

15 alafiSvili, l. xelisuflebis danawilebis principis mniSvneloba. (2021) statiaTa krebuli.  red. k. 
korkelia. gv.23.

16 sus 21.01.2021 wlis ganCineba saqmeze bs-948(k20).
17 https://gba.ge/ka/%E1%83%9B%E1%83%94%E1%83%93%E1%83%98%E1%83%90-%E1%83%AA%E1%83%94%E1

%83%9C%E1%83%A2%E1%83%A0%E1%83%98/%E1%83%A1%E1%83%98%E1%83%90%E1%83%AE%E1%83%9A%E1%8
3%94%E1%83%94%E1%83%91%E1%83%98/%E1%83%A1%E1%83%90%E1%83%A5%E1%83%90%E1%83%A0%E1%83%9
7%E1%83%95%E1%83%94%E1%83%9A%E1%83%9D%E1%83%A1-%E1%83%90%E1%83%93%E1%83%95%E1%83%9D%
E1%83%99%E1%83%90%E1%83%A2%E1%83%97%E1%83.

18 szak-is me-7 muxli.
19 xubua, g.  sajaro mmarTvelobis konstituciuri safuZvlebi, wignSi: giorgi xubua (red.), karl-peter 

zomermani, sajaro mmarTvelobis samarTlebrivi safuZlebi, Tb., 2018, 77.
20 szak-is me-4 muxli.
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nasworobis principidan, romelic gulisxmobs saxelmwifo aparatis mxridan TviTnebobis 
akrZalvas, arsebiTad identuri saqmis garemoebebis TviTneburad araTanabrad Sefasebas 
da, piriqiT, arsebiTad araTanabari saqmis garemoebebis TviTneburad Tanabrad Sefasebas 
aqedan gamomdinare ki ukanono gadawyvetilebis miRebas.21 

saqmis miukerZoeblad gadawyvetis principi22  sajaro mmarTvelobis erT-erTi ZiriTadi 
principia. moicavs administraciuli warmoebis monawile adresatis garantias da rwmenas 
administraciuli organos mier Tavisi uflebamosilebis miukerZoeblad ganxorcieleba-
ze miukerZoeblad. administraciul warmoebaSi ar SeiZleba monawileobdes Tanamdebobis 
piri, romelsac aqvs piradi interesi, an arsebobs sxva garemoeba, romelic zegavlenas 
moaxdens saqmis gadawyvetaze.23 

sajaro mmarTvelobis gamWvirvalobis principi24  sajaro mmarTvelobis gamWvirvalo-
bis moTxovnidan gamomdinare, dainteresebul pirebs eZlevaT SesaZlebloba, gaecnon ad-
ministraciuli warmoebis masalebs. 

daskvna

amrigad,  administraciul organoebis mxridan samarTlebrivi saxelmwifos ZiriTadi 
principebis ugulebelyofa, romelic ganmtkicebulia zogadi administraciuli kodeqsis 
muxlebSi iwvevs proceduruli darRvevebs da arasamarTliani gadawyvetilebebis miRebas, 
rac Tavis mxriv gamowvevis winaSe ayenebs sasamarTloebs  da aiZulebs gamoiyenon ad-
ministraciuli organoebis saqmianobaSi Carevis uflebamosileba da meores mxriv samar-
Tliani administraciuli warmoebis uflebis mqone adresats ukargavs saqmis samarTli-
anad gadawyvetis garantias da rwmenas, da iwvevs saxelmwifo xarjebisa da resursebis 
gaumarTlebel xarjvas, rac Tavis mxriv aferxebs samarTlebrivi saxelmwifos Camoyal-
ibebis process da fundamenturad arRvevs samarTlebrivi saxelmwifo princips, arRvevs 
xelisuflebis Stoebs balansis meqanizms.
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Abstract

Social law is a very important area of law. A major obstacle to the development of social rights 
is that states cannot find a place for social rights in their legal systems. In addition, the provision of 
financial resources for social rights is also seen as a problem by states, although in many cases the sit-
uation of social rights provision is only a matter of budgetary weighting. And the fact that, in the case 
of social rights, the cost of providing a right may be cheaper than the cost of not doing so is in most 
cases not even considered. As a starting point for social rights, it can be said that decision-making on 
the socio-economic role of the state is increasingly shifting from internal democratic processes to the 
international level. Today, the Georgian pension system is limited to a public basic universal flat-rate 
pension for everyone living in Georgia at the moment of reaching the retirement age (65 years for men 
and 60 years for women). Regarding this issue two aspects will be examined. First the European and 
Hungarian policies and second the connection between active aging and sustainability.

The steps taken in Hungary towards sustainability are summarised below and might support the 
challenges Georgia faces. 

Older workers often face significant barriers to remain in the labour market. However active ageing 
also challenging this issue, of which main document shall be the WHO’s 2002 Active ageing strategy.

Introduction

Today, the Georgian pension system is limited to a public basic universal flat-rate pension for ev-
eryone living in Georgia at the moment of reaching the retirement age (65 years for men and 60 years 
for women). The current size of the pension is 180 GEL a month. The single objective of the basic 
pension is to avoid poverty in old age. This pension is much too low to be adequate. On 31 October 
2017, the Government of Georgia publicly presented her reform plan for the country’s pension system. 
The draft law envisions a new pension savings scheme that is based on personal accounts and does 
not include any element of solidarity. The principle is “everyone for him- or herself ”. On 31 October 
2017, the Government of Georgia publicly presented her reform plan for the country’s pension system. 
The draft law envisions a new pension savings scheme that is based on personal accounts and does 
not include any element of solidarity. The principle is “everyone for him- or herself ”.1  The Georgian 
situation indicated to do research on the sustainability of the pension system. Regarding this issue 
two aspects will be examined. First the European and Hungarian policies and second the connection 
between active aging and sustainability.2 

Social law is a very important area of law. Rab Henriett writes that a major obstacle to the develop-
1 Hutsebaut, ″Pension System Reform In Georgia.″.
2 ILO Convention No 102 sets out the minimum standards which must be taken into account by all countries, whether or not 

they are party to the Convention. In many cases, this is a matter for the individual countries’ international standing and membership of 
organisations. So if we look at the reform process, the provisions of the ILO Convention are important aspects, since it must be taken 
into account in order to develop.



30

ment of social rights3  is that states cannot find a place for social rights in their legal systems. In addi-
tion, the provision of financial resources for social rights is also seen as a problem by states, although 
in many cases the situation of social rights provision is only a matter of budgetary weighting. And the 
fact that, in the case of social rights, the cost of providing a right may be cheaper than the cost of not 
doing so is in most cases not even considered. As a starting point for social rights, it can be said that 
decision-making on the socio-economic role of the state is increasingly shifting from internal demo-
cratic processes to the international level.4  In general, international conventions do not require social 
rights to be enshrined in the constitution. Social rights must be guaranteed by the legal system as a 
whole, with, of course, a broad degree of regulatory autonomy. Pension benefits are linked to the right 
to social security.5  

Reforms

The ageing population is one of the biggest long-term societal challenges, not only in Hungary but 
in Europe as a whole. The global economic crisis has made it clear that further measures to transform 
the pension system are inevitable, both to ensure short-term savings and to ensure the longer-term 
sustainability of the pension system. If women and men with longer and longer life expectancies can-
not stay in employment and save more for their retirement, the adequacy of their pensions cannot be 
ensured as the necessary increase in expenditure would be unsustainable. Life expectancy at birth is 
projected to increase by an additional 7.9 years for men and 6.5 years for women by 2060 compared to 
2010. The problem is no longer a long-term one, it is already happening: those born during the baby 
boom are now retiring and Europe’s working age population is shrinking. The number of people over 
60 is growing by around 2 million every year, almost double the number in the late 1990s and early 
2000s. By contrast, the number of people of working age (20-59) will fall every year in the coming 
decades.6 

Today, the pension systems of the world, and more specifically of Europe, face the following chal-
lenges: 1) ensuring the financial sustainability of pension systems, 2) maintaining the adequacy of 
pension benefits, 3) increasing the labour market participation of women and older workers. The 
Commission’s White Paper “An Agenda for adequate, safe and sustainable pensions in Europe” sum-

3 In Hungary, the right to social security has been interpreted by the Constitutional Court on several occasions, which has ruled 
that social security does not mean either a guaranteed income or that the standard of living once achieved by citizens cannot be reduced 
as a result of unfavourable economic conditions. The obligations of the State with regard to the social security of its citizens are set 
out in general terms in the constitutional rules (Resolution of the Consitutional Court of 32/1991 (VI.6.). There is a broad Hungarian 
litertaure on social law and pension system. Let us mention academics who dealt in deep with the issue: József Hajdú, Henriett Rab, 
Zoltán Varga, Tamás Gyulavári, György Könczei, Ottó Czúcz, Mária Augusztinovics, László Antal, Gábor Barát, Judit Barta, Zsolt 
Bugarszki, Magdolna Csath, Zsuzsa Ferge, Ilona Gere, Szilvia Hámor, Gábor Juhász, Gábor Kardos, Szabolcs Menyhárt. Magdolna 
Vallasek, Tamás Prugberger, Hilda Tóth, András Simonovits.

4 IlO Convention 102. is crucial at this point. A significant feature of the convention is that it does not formulate social security 
issues in terms of migration, but in terms of improving national rules. This is fully in line with the principle that we have postulated that 
the creation of a level playing field between countries led to the ILO. Here too, the aim was to establish a minimum set of conditions 
based on equality, which would directly benefit the well-being of citizens and indirectly have an impact on the development of a level 
playing field between states. A level playing field is ensured by the introduction of uniform minimum standards. In what follows, we 
consider the various parts of the Convention with a view to laying the groundwork for the social security standards to be negotiated 
later by the Council of Europe and the European Union.

5 Rab Henriett, ″A nyugdíjbiztosítási ellátások fenntarthatóságának jogi garanciái,″ PhD dissertation,(Miskolc: 2010), 328-
330. http://193.6.1.94:9080/JaDoX_Portlets/documents/document_5523_section_1538.pdf. Several decisions of the Hungarian Con-
stitutional Court deal with the interpretation of the right to social security. The question is examined in connection with social security 
and social security benefits almost every time there is a change in the law. The majority of the petitions ask the Constitutional Court to 
declare the restrictions unconstitutional on the grounds that they infringe the right to social security. When interpreting the Constitution, 
the Constitutional Court has to take into account a number of aspects. The Constitutional Court analysed the principle of acquired or 
purchased right, the principle of the right to property, the problem of sufficient preparation time, the prohibition of discrimination. Rab, 
″A nyugdíjbiztosítási ellátások fenntarthatóságának jogi garanciái,″ 322. Constitutional Court decision 772/B/1990/5. states that the 
social security system operates only partly on the basis of the principle of the right to be bought, but on the other hand it is operated by 
social considerations. Pension insurance is a mixed system of insurance, with the insurance principle of redistribution and the solidarity 
principle of risk sharing.

6 White Paper An Agenda For Adequate, Safe And Sustainable Pensions /COM/2012/055 Final/ The White Paper stresses 
that sustainability and adequacy of pension systems depends on the degree to which they are underpinned by contributions, taxes and 
savings from people in employment. Financing arrangements, eligibility conditions and labour market conditions must be calibrated 
such that a balanced relation between contributions and entitlements, and between the number of actively employed contributors and 
the number of retired beneficiaries, can be achieved.
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marises the following proposals for action: 1) linking retirement ages to increases in life expectancy, 2) 
linking access to early retirement schemes and the withdrawal from the labour market, limiting access 
to early retirement schemes and other early exit from the labour market, 3) Extending working lives by 
facilitating access to lifelong learning, adapting jobs to the needs of an even more diverse workforce, 
providing employment opportunities for older workers and promoting active and healthy ageing. 4) 
Equal retirement ages for women and men, and 5) promoting supplementary pension savings to en-
hance retirement incomes. Along these objectives, the successful implementation of pension reforms 
will help to put pension systems on a more sustainable path and thereby help EU Member States to 
provide adequate income for their citizens in old age, even in much less favourable demographic cir-
cumstances.7 

The steps taken in Hungary towards sustainability are summarised below and might support the 
challenges Georgia faces.

In Hungary the Fundamental Law prescribes the right to social security. Among the situations in 
life, Article XIX of the Fundamental Law regulates ageing as a priority. The pension system, which has 
two pillars, is laid down in the Constitution:1. a single public pension scheme based on social solidar-
ity, 2. voluntary social institutions. The different pension entitlements of women are also regulated at 
the level of the Constitution: a law may also lay down the conditions for entitlement to a state pension 
with regard to the requirement of increased protection for women.

Raising the retirement age. One of the most important means of ensuring the longer-term sus-
tainability of the pension system is to increase the retirement age at least in line with the increase in 
life expectancy. Today, the vast majority of European countries have higher retirement ages than our 
country. In Hungary, the age limit will rise by 183 days per birth year from 2014 for the age group born 
in 1952 and reached 65 in 2022 for the age group born in 1957.

Termination of insurance upon retirement, but it is not the case since 2020. Measures already start-
ed in 2006 to encourage people of working age to retire later, of their own free will but on the basis of 
a sound calculation, will raise the real age of retirement. When reaching retirement age, the prerequi-
site for retirement is the termination of the relevant insurance relationship. This makes many people 
reconsider their decision, because it is not certain that they will be able to return to work on the same 
financial terms after retirement.

Restricting access to early retirement schemes and other early exit options from the labour market. 
Two major reforms should be mentioned under this heading:

1) the reform of the invalidity pension scheme in 2007 and 2012 and
2) the introduction of early retirement benefits and the abolition of early retirement pensions in 

2012.
The disability pension scheme was amended in 2007 with the introduction of rehabilitation ben-

efits and a complex approach to rehabilitation. In 2012, the disability pension scheme was abolished, 
and the existing benefits were converted into disability or rehabilitation benefits, i.e. benefits for per-
sons with reduced capacity for work, which are no longer paid by the Pension Insurance Fund but by 
the Health Insurance Fund.

The following benefits were affected by Act CLXVII of 2011 on the abolition of old-age pensions 
before the age limit, on early retirement benefits and on service pension: 1) early old-age pension, 2) 
reduced early old-age pension, 3) early retirement pension, 4) the miners’ pension, 5) artists’ pensions, 
6) early retirement pension for mayors,  7) the early old-age pension of members of the Parliament 
and of the European Parliament, the early retirement pension of members of the European Parliament 
(hereinafter together referred to as the “civil early retirement pension”), and 8) the service pension 
of the professional staff of the armed forces and the Hungarian Defence Forces (hereinafter jointly 
referred to as “armed forces”). These benefits were discontinued as of 1 January 2012, and the benefits 
already established as early retirement benefits, temporary mining allowances in the case of under-
ground mining, and service allowances in the case of armed personnel had to be paid onwards, and 
the same benefits were to be established in 2012 for those who had already acquired the right to them. 

7 See more in the White Paper.
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The temporary miners’ pension, which replaces the miners’ pension for underground mining, may 
continue to be acquired.

The law did not affect the pension benefit for women with 40 years of entitlement, which will con-
tinue to be paid as an old-age pension. At this point women are treated favourable regarding mother-
hood.

Early retirement benefits, service pension and transitional mining allowance are not considered as 
retirement benefits for social security purposes, but in many cases share the same fate: e.g. persons 
receiving such benefits will be entitled to health care.

Early “retirement”. The possibility to early “retirement” has been drastically reduced. One will be 
entitled to an early retirement benefit from the starting date after 31 December 2011:

(a) a person who, up to 31 December 2011, is entitled to an early old-age pension at a reduced 
amount under the rules in force before 1 January 2012

(aa) was over the age of majority, and
(ab) has completed periods of service, with the periods of receipt of invalidity pensions and acci-

dental invalidity pensions being taken into account as periods of service,
(b) a woman born in 1953 who has reached the age of 59 and has completed at least 37 years of 

service before the date of commencement of early retirement benefits, but not later than 31 December 
2012, with the condition that the period of service shall be taken into account for the purposes of the 
payment of invalidity pensions and accidental invalidity pensions,

(f) a person whose unilateral legal declaration to terminate his/her insurance relationship was 
communicated to the other party in writing before 1 January 2012 or whose agreement to terminate 
the relationship was concluded in writing before 1 January 2012, provided that the day following the 
date of termination of the insurance relationship was in 2012 and the person concerned would have 
been entitled to an early retirement pension under the rules in force on 31 December 2011 on the day 
following the date of termination of the insurance relationship, provided that he/she has not reached 
retirement age by the date of commencement of the early retirement benefit, is not insured on the 
date of commencement of the early retirement benefit, is not entitled to a temporary miner’s or ballet 
dancer’s annuity and is not in receipt of a regular cash benefit on the date of commencement of the 
early retirement benefit. If the person receiving early retirement benefits reaches the retirement age, 
the amount of the early retirement benefit without reduction shall be paid as an old-age pension from 
the date on which the old-age pension age is reached. The costs of the early retirement benefit and the 
service pension, as well as the implementation costs relating to the early retirement benefit and the 
service pension, shall be covered by the central budget.8

Active Ageing

Earlier it was pointed out that policies supporting pension reforms with measures to enable both 
men and women to work longer are important. Older workers often face significant barriers to remain 
in the labour market –at times experiencing illness and sometimes disability and the end of their pro-
fessional careers, difficulty adapting their skills to a changing labour market, and in age discrimination 
within hiring and firing processes.9  However active ageing also challenging this issue, of which main 
document shall be the WHO’s 2002 Active ageing strategy, which is the basis of the Madrid Interna-
tional Plan of Action on Ageing (MIPAA), particularly for the European region. In 2012, the European 
Union launched the European Year for Active Ageing and Solidarity between Generations).10  Ageing 
is a social phenomenon that is usually captured by looking at the composition of the age pyramid: in 
2002, the WHO projected the composition of the age pyramid for 2025, which it projected to be a pyr-
amid rather than a top hat, due to the increase in the number of people aged 60 and over. Importantly, 

8 Act CLXVII of 2011 on the on the abolition of early retirement pensions, early retirement benefits and service pension.
9 International Trade Union Confederation: Adequacy and sustainability of pension systems in the context of demographic 

ageing. https://www.ituc-csi.org/IMG/pdf/adequacy_and_sustainability_of_pension_systems_in_the_context_of_demographic_age-
ing_en.pdf.

10 European Parliament: Decision No. 940/2011/EU, 2011.



33

the proportion of people aged between 40 and 70 years is the outlier, which accounts for a fairly high 
working-age population, given the global rise in retirement ages.11  The ageing population in develop-
ing countries is surprisingly high. In 2002, the WHO identified the ageing of the population aged 80 
and over, i.e. the problem of ageing of the elderly in developed countries, as extremely high.12  

Ageing is understood in the context of comparison with others, hence the interdependence of the 
younger and older generations. However, the dependency ratios between the active and inactive pop-
ulation are not necessarily correct, as many older people do not need to be dependent on others, they 
make themselves useful both in the labour market and in the community, and for their families.13  
with an intact society, and the struggle of people with disabilities to play an equal role and have equal 
access to others, the able-bodied. The fundamental difference between the two areas, however, is that 
disabled people seek equality before the law and the associated legal and legal capacity to act14  on 
an equal footing with others, objecting to the automaticity and lack of justification for guardianship, 
whereas this issue arises in the case of guardianship in old age, which generally limits capacity.

Ageing is one of society’s greatest challenges and a triumph. In an ageing society, the challenge for 
policy makers is how to keep people independent and active, how to improve health and prevention, 
how to improve quality of life, how the large number of elderly people will affect the social security 
system, how to balance the role of the state and the family in caring for the elderly, how to help carers.   
The aim is to ensure that healthy older people remain a resource for the family, the community and 
the economy.15  

A fundamental problem is that the potential of older people and people with disabilities remains 
hidden and untapped, and they do not become a shaping force in the community. WHO policy is 
that people can afford to age if governments, international organisations and NGOs work together 
to promote ‘active ageing’, enabling older people to remain healthy, involved and safe.  The principle 
of active ageing is based on the capacities of individuals, with a strong emphasis on the impact of the 
early years on the quality of ageing. The WHO principle of active ageing is therefore a process in which 
the principles of health, participation (employment, social security services, labour market services, 
lifelong learning) and security (physical, social, financial) are applied to improve the quality of life of 
older people. Autonomy and independence are key to policy development. In other words, the quality 
of life and experiences of today’s young people have a major impact on the quality of life in old age.16 

Margaret M. Baltes and Laura L. Carstensen, in their 1996 work The Process of Successful Ageing17 
, have already drawn attention to the fact that the literature on ageing has for a long time focused on 
the problems of old age and has not examined them in a broader context as the result of a process.18 

Activity is not just about participation in the labour market, it is a broader concept: participation 
in social, economic, cultural, intellectual and civic life. Older people who have retired, and those who 
are ill or living with a disability, can remain active participants.19 

The solution to active ageing lies in early prevention, in the holistic application of this approach: in 
terms of health, education, employment, labour market, social policy. This will contribute to less early 
prevention of age-related diseases, less chronic disease-related disability, improved quality of life, high 
participation, less medical expenditure.20 

The rise in health care spending shows that old age per se does not cause health care spending, 
rather it is disability and ill health that is costly and associated with old age21.   On the expenditure side, 

11 WHO, Active Ageing: A Policy Framework, 6-7. https://apps.who.int/iris/bitstream/handle/10665/67215/WHO_NMH_
NPH_02.8.pdf?sequence=1&isAllowed=y.

12 WHO, Active Ageing, 8.
13 WHO, Active Ageing, 9.
14 See  Article 12 of the UN Convention on the Rights of Persons with Disabilities.
15 See more in WHO Brasilia Declaration on Ageing and Health, 1996.
16 WHO, Active Ageing, 12.
17 See Margaret M. Baltes and Laura L. Carstensen, ″The Process of Successful Ageing,″ Ageing and Society, (1996):16, 397-

422. DOI:10.1017/S0144686X00003603.
18 Baltes, CarstensenAgeing and Society, 399.
19 WHO, Active Ageing, 12.
20 WHO, Active Ageing, 14-17.
21 WHO, Active Ageing, 17.
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pension policies that support early retirement have been scaled back and are geared towards reducing 
expenditure.22  

Ageing is strongly influenced by culture, including human rights, gender approaches, i.e. the dif-
ferences between the ageing of men and women. All of these show huge differences between Asia and 
Europe, for example. This is also true for disability studies. 

Social security systems, and health insurance in particular, must take a lifelong approach, as the 
benefits provided to today’s young people will determine the quality of life of tomorrow’s elders. Pro-
moting healthy lifestyles, preventing disease, starting strategies are all cost-effective. 

Problem-solving in ageing and disability science must follow a systems approach:
“A system is nothing more than an arrangement or combination of parts or elements into a whole 

- to take the hierarchy of the interconnectedness of atom - molecule - cell - organ - organism - ecolog-
ical system as an example. Systems maintain themselves in the midst of the constant change of their 
elements, e.g. organs through the replacement of cells, societies through the birth and death of their 
members. The laws of systems can also be applied to mental phenomena. Cogs become tower clocks 
in a certain order, letters become text in a certain order, and legal norms become a legal system in a 
certain order. As with the components in general, the composition of legal norms can take two forms: 
a set and a system. The set is the mere juxtaposition of elements, ... The set-like state is transcended by 
the system organised into an order ...”23  

The regulatory environment must be designed to achieve the objectives by taking into account a 
combination of legal, economic and social environmental factors and personal factors, with the fol-
lowing playing an important role, with some differences of emphasis:

- economic and labour market conditions, 
- the labour legislation that underpins them, 
- adult protection legislation, 
- the education and training system, lifelong learning, 
- the functioning of the social care system, including the availability of rehabilitation services,
- benefit policy. 
The aim is that these regulations should not change and develop independently of each other, but 

in conjunction with each other. In fact, intervention is equally systemic in the three pillars of active 
ageing policy: health, participation and security. 

Conclusion

Alan Walker and Ashgar Zaidi24  wrote in 2016 about this holistic approach and its reality in Eu-
rope. They drew attention to research that developed the Active Ageing Index between 2012 and 2015, 
funded by the UN Economic Commission for Europe and the European Commission. The compo-
nents of the index are: employment, participation in society, independent, healthy and secure life-
styles, and an enabling environment for active ageing. It places Hungary among the low-index coun-
tries (Bulgaria, Greece, Latvia, Lithuania, Malta, Portugal, Romania, Slovakia, Slovenia, Croatia) and 
the medium-index countries (Germany, Czech Republic, Luxembourg). Estonia, Belgium, Austria, 
Italy. High index country: Sweden, Denmark, Netherlands, UK, Finland, Ireland.25  

The consultation on the European Pillar of Social Rights highlighted a wide range of social and 
economic issues affecting Europe, and the euro area in particular, but also revealed overlaps between 
challenges and the need for joint and urgent action to put Europe back on track towards more in-
clusive economic growth and greater social cohesion. These efforts are an integral part of a broader 
political and economic agenda initiated at European level to tackle and overcome the crisis of the last 
decade.    It sets out principles in three areas: equal opportunities and access to the labour market, fair 

22 See on that White Paper An Agenda For Adequate, Safe And Sustainable Pensions /COM/2012/055 Final/
23 Miklós Szabó, ’Jogrendszer’ in Bevezetés a jog-és államtudományokba, ed. Miklós, Szabó (Miskolc: Bíbor Kiadó, 2006) 

109-110.
24 Alan Walker and Ashgar Zaidi, ’New evidence on Active Ageing in Europe,” Intereconomics 51 (2016):3, 139-144.
25 Uo. 142. o.
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working conditions, social protection and social inclusion. This third pillar includes income in old age 
and old age pensions, social inclusion of people with disabilities, long-term care, housing and assis-
tance for the homeless, access to basic.

The issues of the sustainability of the pension system, the measures taken and those ahead are all 
linked to the phenomenon of active ageing, which, like the sustainability of the pension system, is 
a complex issue. And it is true social rights must be guaranteed by the legal system, with, of course, 
a broad degree of regulatory autonomy. We saw how the Member States, including Hungary made 
efforts towards the sustainability of the system. Of course, it is still in development but considers the 
right to social security important for the citizens.
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Abstract

In 2021, Germany became the first country in the world to introduce an Act on autonomous driv-
ing. The article outlines the structure of civil liability and criminal responsibility that now exists in 
Germany for drivers, owners, manufacturers, vehicle repair shops and passengers of autonomous ve-
hicles. So-called dilemma situations, in which persons in the path of travel are harmed by the auton-
omously driving vehicle in any case - either by keeping in lane or by swerving - are also taken into 
account. 

I. Introduction

The use of “artificial intelligence” will greatly change road traffic. After all, human error is the big-
gest risk factor. In 2020, 88.5 % of accidents in Germany were caused by driver error. Technical defects 
and maintenance deficiencies were responsible for only 1.0 %.1  

The international standard SAE J3016 (Taxonomy and Definitions for Terms Related to Driving 
Automation Systems for On-Road Motor Vehicles) divides the systems into 6 levels.2  While at level 
0 (“no automation”) a human takes over the driving task completely, at level 1 (“driver assistance”) 
assistance systems (e.g. distance control) are available. At level 2 (“partial automation”), more com-
plex functions are taken over (e.g. lane keeping). At level 3 (“conditional automation”), the system 
performs functions independently (e.g. lane change). At level 4 (“high automation”), the system takes 
over the driving task permanently, but limited to fixed areas. If the system can no longer cope with the 
driving task, the driver is asked to take over. When he does not react, the vehicle is set to a system state 
that minimizes risk. Finally, at level 5 (“full automation”), there are only passengers. 

Levels 1 and 2 are in line with German road traffic law and the international requirements of the 
Vienna Convention on Road Traffic.3  This is because the driver continues to take over the driving 
task, as the systems only provide him with assistance.4  In contrast, levels 3 and 4 achieve a degree of 
automation in which the driver no longer has to constantly monitor the system. 

The German legislature had taken account of Level 3 and Level 4 five years ago with the Eighth Act 
Amending the German Road Traffic Act (Straßenverkehrsgesetz, StVG) of 16.6.20175,  effective from 
21.6.2017. This was the first legislative advance of its kind worldwide. According to § 1a I StVG, the 
operation of a vehicle with an automated driving function is permissible. The requirements are high. 
There must be a vehicle control system (No. 1) which is capable of complying with traffic regulations 
(No. 2), which can be manually overridden or deactivated by the driver at any time (No. 3), which can 
recognise the necessity of manual vehicle control (No. 4), which can indicate this visually, acoustically, 
tactilely or otherwise perceptibly with sufficient time reserve (No. 5) and which indicates a contrary 
use (No. 6). It was clarified that the person who activates and uses the automated driving functions is 
the driver of the vehicle, even if he or she does not drive the vehicle with his or her own hands (§ 1a 
IV StVG), and that he or she may turn away from the traffic situation and the control of the vehicle (§ 
1b I StVG). In doing so, the driver must remain perceptive in such a way that he or she can take over 
the control again “at any time”. 

1 Statistisches Bundesamt, Fachserie 8 Reihe 7: Verkehr, Verkehrsunfälle, Jahresbericht 2020, p. 49, https://www.destatis.de/
DE/Service/Bibliothek/_publikationen-fachserienliste-8.html

2 See https://www.sae.org.
3 Convention on Road Traffic of 8.11.1968, United Nations, Treaty Series, Vol. 1042, p. 17.
4 Franke DAR 2016, pp. 61, 64; Lange NZV 2017, pp. 345, 348; Lutz DAR 2021, pp. 182, 183 f.
5 Achtes Gesetz zur Änderung des Straßenverkehrsgesetzes, Bundesgesetzblatt (BGBl.) I 2017, p. 1648.
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Despite these changes, however, automated driving was not yet possible, as German technical licens-
ing law did not permit the operation. 

The Act on autonomous driving of 12.7.2021,6  which entered into force on 28.7.2021, expanded 
the legal framework. Once again, the German legislator has taken on a pioneering role. The Act was 
preceded by additions to the UN/ECE regulations,7  to which the Regulation (EU) 2018/858 on type 
approval and market surveillance of motor vehicles8  links, and amendments to the Vienna Conven-
tion on Road Traffic. The Act on autonomous driving regulates the technical requirements for motor 
vehicles with autonomous driving functions in regular operation, the procedure for granting type 
approval, the obligations of the parties involved, data processing, the activation of driving functions, 
and testing (§§ 1d - 1l StVG). The Act is primarily aimed at passenger and goods transport providers.9   
Use of the autonomous driving function is only permitted in defined areas (§ 1d I nos. 1 and 2 StVG). 
Further use in public roads is only permitted with a test permit (§ 1i StVG). When using the driving 
function, a so-called technical supervisor must be present (§ 1d III StVG). This person does not have 
access to the control system, but must be able to deactivate the vehicle at any time and enable alter-
native driving manoeuvres, which the system then carries out independently (§ 1f II StVG). In view 
of these restrictions, in principle not full automation (level 5), but only high automation (level 4) is 
regulated.10  However, considering the possible tests, the transition is fluid. 

II. Civil Liability and Criminal Responsibility

1� Civil Liability 

The new regulations have not fundamentally changed the civil liability regime.11.  German law pro-
vides for strict liability of the owner (§ 7 StVG). If damage is caused by the use of a driving function, 
the maximum liability limit is doubled (cf. § 12 I StVG). The owner is obliged to take out liability 
insurance for the technical supervision as well (§ 1 S. 2 of the German Mandatory Insurance Act 
(Pflichtversicherungsgesetz, PflVG)). In addition, there is driver liability (§ 18 StVG) in the form of 
presumed fault. The driver can rebut the presumption by proving a system fault which was not appar-
ent to him and which caused the accident. The technical supervisor is liable based on fault within the 
framework of § 823 I of the German Civil Code (Bürgerliches Gesetzbuch, BGB). The manufacturer 
is liable by way of product liability regardless of fault in accordance with the German Product Liabil-
ity Act (Produkthaftungsgesetz, ProdHaftG) and, in addition, in accordance with the manufacturer’s 
fault-based liability pursuant to § 823 I BGB. In perspective, it is to be expected that civil liability will 
largely shift from the owner and driver to the manufacturer as automation increases.12  

2. Criminal Responsibility for Bodily Injury and Homicide Offences

The new regulations have also not changed the principles of criminal responsibility. Under German 
criminal law, criminal responsibility always requires proof of individual culpability. 

The focus is on responsibility in negligence offences,13  above all for negligent bodily injury (§ 229 
of the German Criminal Code (Strafgesetzbuch, StGB) and negligent homicide (§ 222 StGB). Not only 
must there have been an objective breach of the duty of care and the occurrence of success must have

6 Gesetz zum autonomen Fahren, BGBl. I 2021, p. 3108.
7 Agreement concerning the adoption of uniform technical prescriptions for wheeled vehicles, equipment and parts which can 

be fitted and/or be used on wheeled vehicles and the conditions for reciprocal recognition of approvals granted on the basis of these 
prescriptions, Revision 2, Including the amendments which entered into force on 16 October 1995, Official Journal of the European 
Communities 1997, L 346/81.

8 Regulation (EU) 2018/858 of the European Parliament and of the Council of 30 May 2018 on the approval and market 
surveillance of motor vehicles and their trailers, and of systems, components and separate technical units intended for such vehicles, 
amending Regulations (EC) No 715/2007 and (EC) No 595/2009 and repealing Directive 2007/46/EC, Official Journal of the European 
Communities, L 346/81, Official Journal of the European Communities 2018, L 151/1..

9 Hilgendorf JZ 2021, pp. 444, 453; Kleemann/Arzt RAW 2021, pp. 99, 104.
10 BT-Drs. 19/27439, p. 16.
11 Greger NZV 2018, p. 1; Jänich/Schrader/Reck NZV 2015, pp. 313, 315 ff.; Schuster DAR 2019, p. 6..
12 Hilgendorf JA 2018, pp. 801, 803.
13 Hilgendorf JZ 2021, pp. 444, 453; Sander/Hollering NStZ 2017, pp. 193, 195 f.
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been objectively foreseeable, but it must be examined whether the offender could have avoided the 
breach of the duty of care and the occurrence of success according to his individual abilities and the 
extent of his individual skill. 

It is conceivable that the driver uses a system that is not functioning properly or that he or she op-
erates improperly.14  If it was recognised that the system was not working and drove anyway, liability 
from an intentional criminal offence - bodily harm (§§ 223 ff. StGB) and manslaughter (§ 212 StGB) 
- comes into question. The owner may be responsible for a lack of instruction or maintenance if he or 
she makes the vehicle available to other persons.15 

The natural person acting as a technical supervisor must be able to evaluate the signals of the 
driving function and react accordingly. If the function suggests an alternative driving manoeuvre, it 
must be evaluated and released. Under certain circumstances, driving manoeuvres that would violate 
applicable regulations (e.g. driving around a ¬vehicle that has been involved in an accident) must be 
released.16  Finally, when placing the vehicle in a minimum risk condition, the technical supervisor 
must ensure that the vehicle is not an obstacle to traffic. 

Criminal responsibility of passengers is generally excluded in the case of autonomous driving. Re-
sponsibility can only be considered if they are actually able to drive the vehicle in exceptional cases, 
such as in the event of a malfunction.

The focus of criminal responsibility in the case of automated and autonomous driving lies with the 
manufacturer.17  The prerequisite is that the head of the development department in particular, but 
also designers or programmers, can be accused of design, manufacturing and instruction errors or 
the violation of product monitoring and recall obligations. From the point of view of permissible risk, 
higher risks may be accepted in the case of use in road traffic, provided that they are minimised as far 
as possible.18  The decisive factor is whether the overall risk balance is positive. If an operating permit, 
individual or type approval is granted, the risks resulting from the use do not constitute a violation of 
the duty of care. 

Finally, it is conceivable that a vehicle repair shop may have improperly installed, adjusted, re-
paired, or maintained the driving function.

3. Criminal Responsibility for Road Traffic Offences

§ 315c StGB, which punishes endangering road traffic, is an offence committed by one’s own hand.19  
Criminal responsibility can therefore only exist if the vehicle is driven by a human being. The prereq-
uisite here is that the driver, despite or precisely because of the use of the driving function, intentional-
ly commits one of the so-called “seven deadly sins” in a grossly irregular and reckless manner (§ 315c 
I no. 2 StGB). Negligent commission is also punishable (§ 315c III StGB).

In addition, the driver may be liable under section 315b StGB for dangerous interference with 
road traffic if a so-called “internal interference with road traffic” is committed, in which the vehicle is 
driven using the driving function with at least conditional intent and the vehicle is used in an unrea-
sonable manner as a tool to harm other road users or other property. 

The natural person acting as technical supervisor cannot be responsible under § 315c StGB, as he 
or she can only deactivate the vehicle and enable driving manoeuvres, which the driving function then 
carries out independently.20  However, in the case of deactivation, criminal liability under Section 315b 
I no. 2 StGB is possible if the technical supervisor does not ensure that the vehicle is not an obstacle 
to traffic.

Persons acting on behalf of the manufacturer or a vehicle repair shop are not responsible under 
Section 315c StGB, as they do not drive the vehicle. However, in the case of faulty programming crim-
inal responsibility under Section 315b I no. 3 StGB is possible due to a negligently committed “similar, 

14 Nestler Jura 2021, pp. 1183, 1192.
15 Staub NZV 2019, pp. 392, 396.
16 BT-Drs. 19/27439, p. 25.
17 Schuster DAR 2019, pp. 6, 8; Staub NZV 2019, pp. 392, 396 ff.
18 Hilgendorf JA 2018, pp. 801, 804.
19 Nestler Jura 2021, pp. 1183, 1187.
20 Nestler Jura 2021, pp. 1183, 1189.
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equally dangerous interference”21.  The prerequisite is that the life or limb of another person or prop-
erty of significant value is concretely endangered.

4. Dilemma Situations

Great attention has been paid to dilemma situations in which there are obstacles on both the driv-
ing path and the evasive paths. According to widespread opinion, there may be criminal responsibility 
for manslaughter (§ 212 StGB), since the driving function reacts according to algorithms22.  If these are 
known to the users and they use the driving function anyway, they are involved in the crime. When a 
dilemma situation occurs, the death of a person is not only seriously considered possible, but is also 
at least accepted. In this context, the person who activates and uses the driving function in road traf-
fic - i.e. in particular the driver or owner as the operator - is to be regarded as the offender; the other 
persons - manufacturer, seller - may be participants. According to the opposing view, only criminal 
responsibility for negligent homicide (§ 222 StGB) is conceivable, since the parties involved may al-
ways assume that “everything will be fine”.23. 

With the Act on autonomous driving, the German legislator has for the first time rudimentarily 
regulated dilemma situations. According to § 1e II No. 2 StVG, autonomous vehicles must have an 
accident avoidance system that (a) is designed to avoid and reduce harm, (b) ¬takes into account 
the importance of the legal interests, with the protection of human life having the highest priority, 
and (c) does not provide for any further weighting based on personal characteristics. In this regard, 
the legislator has oriented itself to the recommendations of the Ethics Commission “Automated and 
Connected Driving”,24  which was appointed by the German Federal Minister of Transport and Digital 
Infrastructure in 2016. However, the legal provisions are incomplete, which is probably due to the fact 
that the spectrum of opinions on many constellations has so far diverged widely.

According to the guidelines, the protection of human life has the highest priority (§ 1e II no. 2 lit. b 
StVG). Therefore, the damage to an object (in particular a parked car) is to be accepted by the owner 
if the killing of people is thereby avoided.25  In criminal law, the underlying principles of overriding 
interest and solidarity are expressed in § 34 StGB (necessity as justification).

If the consequence of the evasive manoeuvre is that a human being is saved, but alternatively the 
life of another human being is sacrificed, then according to prevailing opinion justification under § 34 
StGB is ruled out because of the absolute protection of life.26  In this regard, the legislature has clarified 
that a qualitative weighting on the basis of personal characteristics - such as age, sex, physical or men-
tal constitution, nationality - is inadmissible (§ 1e II no. 2 lit. c StGB). 

The cases of quantitative predominance were not expressly regulated. The unlawfulness of the eva-
sive manoeuvre is not affected if quantitatively more people are saved than sacrificed. A supra-legal 
excusable state of necessity is discussed for these cases.27  While German jurisprudence has not yet 
generally accepted this legal figure, it is often admitted in criminal law science with the consideration 
that the lesser evil is chosen. This harmonizes with the fact that a global survey conducted by MIT 
researchers in 201528  showed that the majority of people follow a utilitarian approach in ethical terms. 
This attitude has been confirmed by the online platform “The Moral Machine”.29  In addition, it can 
be argued that, according to the legislator’s specifications, the system must generally be designed to 
reduce harm (§ 1e II no. 2 lit. a StVG).

Cases of cumulative endangerment were also not regulated. Discussed, for example, is the case of 

21 Schuster DAR 2019, pp. 6, 7.
22 Engländer ZIS 2016, pp. 608, 611 ff.; Schuster DAR 2019, pp. 6, 7, 10; Sander/Hollering NStZ 2017, pp. 193, 202; Weber NZV 

2016, pp. 249, 251 ff.
23 Beck in Hilgendorf, Autonome Systeme und neue Mobilität, 2017, pp. 117, 120.
24 Di Fabio et al., Bericht der Ethik-Kommission „Automatisiertes und Vernetztes Fahren“, Juni 2017, https://www.bmvi.de/

SharedDocs/DE/Publikationen/DG/bericht-der-ethik-kommission.html.
25 Engländer ZIS 2016, pp. 608, 615; Hilgendorf JZ 2021, pp. 444, 448; Nestler Jura 2021, pp. 1183, 1184.
26 Engländer ZIS 2016, pp. 608, 612 ff.; Weigend ZIS 2017, pp. 599, 600.
27 Engländer ZIS 2016, pp. 608, 616; Hörnle/Wohlers GA 2018, pp. 12, 18, 29; critical Wörner ZIS 2019, pp. 41, 48.
28 Bonnefon/Shariff/Rahwan Science 352 (6293), 2016, pp. 1573 ff.
29 Awad et. al. Nature 563 (2018), pp. 59 ff.; https://www.moralmachine.net.
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three children jumping onto the road and without steering impulse all three will die. If steering to 
the right, two children will die, and if steering to the left, only one child will die. No blame should be 
placed here in choosing the least evil.30  

In the model case examples, the probability of homicide is 100% in each case. In everyday life, how-
ever, it is the case that a young person is more likely to avoid an approaching vehicle than an elderly 
person. In addition, the severity of injuries differs.31  Today’s driving systems cannot take this into 
account. However, given the rapid pace of technological progress, it is to be expected that artificial 
intelligence will also be able to handle such tasks. Ultimately, it will then come down to the higher 
survival probability of the concretely endangered persons.

III. Conclusion

Germany has set a legal framework for autonomous driving. The responsibility of the parties in-
volved (drivers, owners, passengers, manufacturers, vehicle repair shops) can be determined with 
existing dogmatic. In dilemma situations, the protection of human life has the highest priority, which 
precludes a qualitative weighting. A quantitative weighting, on the other hand, is acceptable. If the 
systems can take more factors into account, it will come down to the higher probability of survival.
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danaSaulSi TanamonawileTa pasuxismgeblobis specifika 
(legimetriuli analizi)

giorgi qobalia                                                                       

 samarTlis fakultetis doqtoranti,                                                          

kavkasiis saerTaSoriso universiteti 

abstraqti

danaSaulSi Tanamonawileoba praqtikulad da Teoriulad rTuli problemaa, gansa-
kuTrebiT maSin, rodesac saqme exeba Tanamonawileobis dasjadobis sakiTxis garkvevas. 
sisxlis samarTlis mecnierebis ganviTarebasTan erTad Camoyalibda sxvadasxva Teoriebi, 
romlebic cdiloben axsnan, Tu ras emyareba TanamonawileTa dasjadoba, ra aris is niSani, 
romelic danaSaulSi Tanamonawileebs aerTianebT. kauzalobis princips, ar ZaluZs erT 
sibrtyeze moaTavsos, danaSaulSi Tanamonawileobis dasjadobis sakiTxebi. danaSaulSi 
Tanamonawileobis problematikaSi, samarTlebrivi fiqciis meTods mniSvnelovani adgili 
aqvs mikuTvnebuli. winaaRmdeg SemTxvevaSi, arsebuli problema saTanadod ver mogvarde-
ba. ase rom fiqcia gonivrulia da warmoadgens konceptualuri Semecnebis obieqts, Tumca 
fiqcia saWiroebs Semdgom Seswavlas. 

TanamonawileTa pasuxismgeblobisaTvis sakmarisia maTi saerTo  moqmedeba, rac gulisx-
mobs danaSaulSi Tanamonawileobis SesaZleblobas, rogorc pirdapiri, aseve eventua-
luri ganzraxviT. cxadia danaSaulSi Tanamonawileoba pirdapiri ganzraxviT SeiZleba 
ganxorcieldes, miuxedavad amisa, gamoricxuli ar aris Tanamonawileobis arapirdapiri 
ganzraxviT Cadenis SesaZleblobac. ori an meti piris TanaamsruleblobiT Sesrulebu-
li moqmedeba, SeiZleba iyos eventualuri ganzraxviT Cadenili da savaldebulo ar aris 
pirdapiri ganzraxvis arsebobis dadgena. 

iq sadac SesaZlebelia ganzraxi danaSaulis klasifikacia, aucilebelia legimetriuli 
analizis gamoyeneba, vinaidan rac daxarisxebas eqvemdebareba, amave dros is gazomvadia. 
is mecnierebi, romlebic aRiareben danaSaulSi Tanamonawileobis SesaZleblobas mxolod 
pirdapiri ganzraxvis SemTxvevaSi, xSir SemTxvevaSi, praqtikuli magaliTebis moSveli-
ebiT, aracnobierad uSveben Tanamonawileobas arapirdapiri (eventualuri) ganzraxvis 
SemTxvevaSic. qarTuli sisxlis samarTlis mecnierebis ganviTarebis axali etapi iqneba 
imis aRiareba da dasabuTeba, rom danaSaulSi Tanamonawileoba da danaSaulis Cadenis 
momzadeba da gansakuTrebiT mcdeloba, SesaZlebelia ara marto pirdapiri, aramed even-
tualuri ganzraxvis drosac.

Abstract

Complicity in crime is practically and theoretically a difficult problem, especially, when it comes to 
clarifying to the penalization the question of complicity. Along with the development of the science of 
Criminal Law, various theories were formed, which try to explain, what is the basis for penalization 
the participants, what is that sign, which unites accomplices in crime. The principle of causation can-
not put the issues of complicity in the crime on the same level. In the problem of complicity in crime, 
the method of legal fiction has an important place. Otherwise, the existing problem cannot be prop-
erly solved. Thus, fiction is reasonable and is an object of conceptual cognition, however, the fiction 
needs further study.

For the responsibility of co-participants, their common action is sufficient, which implies the pos-
sibility of participation in crime, both by direct and indirect intent. Obviously, complicity in crime can 
be done with direct intent, despite this, the possibility of complicity with indirect intent is not exclud-
ed. An act performed jointly by two or more persons, may be committed with indirect intent and it’s 
not mandatory to establish the existence of direct intention.
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Where it is possible to classify the intended crime, it’s necessary to use legimetric analysis, because 
what is subject to sorting, at the same time, it’s measurable. Those scientists, who recognize the pos-
sibility of complicity in crime only in case of direct intention, often, with practical examples, they 
unconsciously allow complicity even in case of indirect intention. A new stage in the development of 
Georgian Criminal Law science will be the recognition and justification, that complicity in the crime 
and the preparation and especially the attempt to commit the crime are possible not only with direct 
but also with indirect intention.
                                                                                      

Sesavali

rogorc cnobilia, nebismieri movlenis axsna da ganWvreta uciloblad moiTxovs 
logikuri meTodebis sistemis codnas. Teoriul–praqtikuli Semecnebis ,,meTodi“ war-
moadgens dasaxuli miznisken mimaval umokles gzas, raTa problemis arsSi movaxdinoT 
garkveva, rac SeiZleba racionalurad da naklebi droisa da energiis xarjze. samarTlis 
mecnierebis RerZs swored meTodologia (moZRvreba meTodebis Sesaxeb) warmoadgens. iu-
ridiul mecnierebaTa meTodologia samarTlis filosofiis dafuZnebisaken mimaval gza-
sac warmoadgens.1 

Cveni naSromi, romelic danaSaulSi TanamonawileTa pasuxismgeblobis meTodologiur 
sakiTxebs exeba, swored, rom sisxlis samarTlis mecnierebis cnebaTa sistemis dasadgenad 
garkveul filosofiur cnebebs da kategoriebs emyareba. ase, magaliTad, rogoricaa, zo-
gadisa da kerZos, gvarisa da saxis erTianoba. xolo, filosofiaSi gabatonebulia Sexed-
uleba, romlis Tanaxmadac, kategorias ara aqvs arc gvari da arc saxe. prof. s. wereTels 
miaCnda, rom ,,ar arsebobs kategoriis saxeebi, aramed xdeba maTi konkretizacia ama Tu im 
sferoSi, maTi formireba.2  samarTali, rogorc mavalebeli da aRmWurveli debulebebis 
sistema, Sedgeba valdebulebisagan, romlebic moqmedebas an umoqmedobas gansazRvravs 
da im wesebisagan, romelTa safuZvelzec xdeba qcevis zogadi normebis an individualuri 
valdebulebebis warmoSoba, modificireba an Sewyveta.3 

danaSaulSi Tanamonawileoba sisxlis samarTlis mecnierebis erT-erT urTules prob-
lemas warmoadgens. am siZnelis daZleva da misi yovelmxrivi analizi calke msjelobis 
sagania. amjerad, Cven mxolod danaSaulSi TanamonawileTa pasuxismgeblobis specifika 
gvainteresebs. sisxlis samarTlis dogmatikaSi gabatonebuli Sexedulebis mixedviT, da-
naSaulSi TanamonawileTa dasjadobis safuZveli erTian umarTlobaze aris dafuZnebu-
li. es aris mizniT  determinirebuli umarTloba.4 Tanamonawileobis subieqturi mxaris 
problema qarTul sisxlis samarTlis mecnierebasa da sasamarTlo praqtikaSi dRemde 
aqtualuria. azrTa sxvadasxvaobas iwvevs, Tanamonawileobis subieqturi mxaris cneba da 
niSnebi da misi adgili danaSaulis erTian sistemaSi. saqarTvelos sisxlis samarTlis 
kodeqsis 23–e muxlis Tanaxmad, ,,danaSaulSi Tanamonawileoba niSnavs ori an meti piris 
ganzrax erTobliv monawileobas ganzraxi danaSaulis CadenaSi.“  

sisxlis samarTlis dogmatikaSi erTmaneTisagan ganasxvaveben Tanamonawileobas farTo 
da viwro gagebiT. farTo gagebiT Tanamonawileoba niSnavs danaSaulis Tanamonawileobis 
rolebis daunawileblad. am definiciis  mixedviT Tanaamsruleblobac Tanamonawileo-
baa. viwrod gagebuli Tanamonawileobis qveS moiazreben Tanamonawileobas rolebis da-

1 xubua g., samarTlis Teoria, gamomcemloba ,,meridiani“ Tb., 2005, gv. 29, aRniSnuli moZRvrebis de-
taluri analizi SegiZliaT ixiloT. cipeliusi r.,  iuridiuli meTodebis moZRvreba me–10 gadamuSavebuli 
gamocema, bekis gamomcemloba, miunxeni, 2006.

2 wereTeli s.,  dialeqtikuri logika, Tb, 1965, gv. 392.
3 Kelsen H., Reine Rechtslehre, meore gamocema, 1960. gv. 57; Hart H. L. A., The Concept of Law, 1961, gv. 77.
4 ix. gamyreliZe o.,  sisxlissmarTlebrivi umarTloba da Tanamonawileobis dasjadobis   safuZveli. 

Tb., 1989, gv., 173–174. aseve, gamyreliZe o.,  saqarTvelos sisxlis samarTlis kodeqsis ganmarteba. Tb., 2008, 
gv., 193; maxaraZe a.,  sisxlissamarTlebrivi pasuxismgebloba  danaSaulSi daxmarebisaTvis, gamomcemloba 
,,universali“, Tb., 2006, gv., 115–116.
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nawilebiT (organizatori, wamqezebeli, damxmare, – saqarTvelos ssk–is 24–e muxli;)5  
cnobili faqtia is, rom danaSaulSi Tanamonawileoba aris danaSaulebrivi saqmianobis 
specifikuri forma. danaSaulis erTpirovnuli amsruleblobisagan  gansxvavebiT, Tana-
monawileobis formiT Cadenil danaSauls, mTeli rigi specifikuri Taviseburebebi axasi-
aTebs. upirveles yovlisa, mxedvelobaSi gvaqvs jgufuri danaSaulis specifika, romelic 
socialuri fsiqologiisa da kriminologiis Seswavlis sagans warmoadgens. amdenad, dana-
Saulebrivi jgufis wevrTa iuridiuli buneba e.w. jgufuri qcevis socialur–fsiqolo-
giuri kanonzomierebiT xasiaTdeba.  

1. samarTlebrivi fiqciis buneba danaSaulSi Tanamonawileobis problema-
tikaSi

samarTlebrivi mowesrigebis xerxebs Soris  fiqciis meTods  erT–erTi mniSvnelovani 
adgili uWiravs. samarTali, rogorc sazogadoebrivi cxovrebis produqti, samarTle-
brivi urTierTobis mosawesrigeblad xSirad mimarTavs fiqciis meTods. es ukanaskneli 
umeteswilad gamoiyeneba negatiuri mniSvnelobiT, rogorc faqtobrivad ararsebulis da 
raRac gamonagonis aRsaniSnavad.6  fiqcionalizmi warmoadgens subieqtur–idealistur 
filosofiur koncefcias, romelsac adamianis Semecneba miaCnia fiqciaTa sistemad, rom-
lebic praqtikulad gamarTlebulia, magram Teoriuli Rirebuleba ar gaaCnia.7  fiqcio-
nalizmi, rogorc warmosaxviTi filosofiuri moZRvreba, gagebis meTods mWidrod uka-
vSirdeba da amitomac samarTlis mecnierebaSi farTod gamoiyeneba.8  prof. g.TevzaZe, 
neokantianuri Semecnebis Teoriis kritikisas miuTiTebs, rom fiqcia warmoadgens logi-
kuri azrovnebis Tavisebur formas, romelic gulisxmobs nebismieri debulebis daSvebas, 
Tuki igi praqtikul Sedegs iZleva da amasTanave gacnobierebulia mocemuli debulebis 
Seusabamoba sinamdvilesTan.9  samarTlis mecnierebaSi ufro farTo da Rrma kvlevas saW-
iroebs fiqciisa da pragmatizmis, iseve rogorc, fiqciisa da prezumfciis sakiTxebis Ses-
wavla.10  sisxlis samarTalSi samarTlebrivi fiqciis meTodi gansakuTrebul datvirTvas 
iZens danaSaulSi Tanamonawileobis problematikaSi. es ukanaskneli, xom sisxlis samar-
Tlis mecnierebis erT–erT umniSvnelovanes da urTules problemas warmoadgens. spe-
cialur iuridiul literaturaSi, sisxlis samarTlis kanonmdeblobasa da sasamarTlo 
praqtikaSi, aRiarebulia, rom Tanamonawilis qmedeba mizezobriv kavSirSi unda iyos ams-
ruleblis mier Cadenil danaSaulebriv SedegTan. prof. T. wereTeli mizezobriv kavSirs 
danaSaulSi Tanamonawileobis aucilebel niSnad aRiarebda. mizezobrivi kavSiri aris is 
obieqturi zRvari, romlis miRma danaSaulSi TanamonawileobisaTvis pasuxismgebloba ar 
SeiZleba gavrceldes. maSasadame, danaSaulSi Tanamonawiled SeiZleba CaiTvalos mxolod 
is, vinc Caidina qmedeba, romelic win uswrebs danaSaulebriv qmedebas da romelic misi 

5 qarTul sisxlis samarTlSi, ori an meti piris erToblivi monawileobis SemTxvevaSi ganzraxi marTl-
sawinaaRmdego qmedebis CadenaSi danaSaulSi monawileTa dayofa xdeba e.w.,,dualisturi“  sistemis mixedviT. 
mocemuli sistema, ramdenime piris monawileobisas erTmaneTisagan amsruleblobasa da Tanamonawileobas  ga-
nasxvavebs. dayofis am dualisturi sistemis (=amsrulebloba da Tanamonawileoba) sapirispiro fenomens war-
moadgens erTiani   amsruleblobis principi, romlis mixedviTac, qmedebis Semadgenlobis ganxorcielebaSi 
mizezobrivi wvlilis Semtani yoveli adamiani, qmedebaSi misi wvlilis konstruqciuli wonis gauTvaliswine-
blad, amsruleblad ganixileba. erTiani amsruleblobis Teorias mxars   uWers cnobili avstrieli sisxlis 
samarTlis profesori kinafeli, Kienapfel D., Höpfel F.,   Grundriß des österreichischen Strafrechts, Allgemeiner Teill, me–8 
gamocema, 2000, gv., 192-194;  amasTan   dakavSirebiT ix., turava m., sisxlis samarTali, zogadi nawilis mimox-
ilva, me–8 gamocema, Tb., 2008, gv., 284; veselsi i., boilke v.,, sisxlis samarTalis zogadi nawili, danaSauli 
da  misi agebuleba, 38–e gadamuSavebuli gamocema, qarTuli gamocemis samecniero redaqtori  dvaliZe i., 
germanulidan Targmna arseniSvilma z., Tbilisis universitetis gamomcemloba, Tb., 2010, gv., 286–287.

6 vaCeiSvili al.,  Kelsen-is moZRvreba samarTalsa da saxelmwifoze, Tb., 1928. gv., 45.
7 aleqsiZe l., gagua i., danelia m., kobaxiZe e., ruxaZe n., laTinuri iuridiuli terminologia gamomce-

mloba ,,meridiani“, Tb., 2015, gv., 164;  ix. aseve, moxelis samagido leqsikoni, gaeros ganviTarebis programa. 
Semdg. uridia s., da sxv;  red. gurgeniZe v., Tb., 2004, gv, 185.       

8 warmosaxviT, TiTqos asea, ese igi (Die philosophie Als ob);
9 TevzaZe g., germanuli neokantianelobis Semecnebis Teoria, Tb., 1963, gv., 297.
10 filosofiur da iuridiul literaturaSi prevalirebs azri imis Sesaxeb, rom ,,prezumfciisagan 

gansxvavebiT fiqciis uaryofa ar SeiZleba (praesumptio iuris et de iure).
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dadgomis aucilebel pirobas warmoadgens.11  debuleba, rom Tanamonawilis moqmedeba 
mizezobriv kavSirSia amsruleblis mier Cadenil danaSaulebriv SedegTan, T. wereTlis 
mier SemuSavebuli mizezobriobis principis sisxlissamarTlebrivi aspeqtis gamoxatule-
baa.12 

Tumca aRniSnuli samarTlebrivi konstruqcia garkveul riskebs Seicavs. mxedvelobaSi 
gvaqvs is, rom mizezobrivi kavSiris e.w. ,,adekvaturobis Teoriis“ mixedviT, obieqtur 
sferoSi TanamonawileTa mier danaSaulebriv saqmianobaSi maT mier Setanili wvlilis 
garkveva SeuZlebelia, vinaidan Sedegis dadgomis TvalsazrisiT yvela piroba Tanabarm-
niSvnelovania. am debulebis Tanaxmad, danaSaulis wamqezeblis da danaSaulis damxmaris 
qmedeba, Tanabari mniSvnelobisaa da amdenad isini pasuxsac Tanabrad ageben, maSin rodesac 
wamqezeblis moqmedebis areali marto TanamonawileobiT ar Semoifargleba. wamqezebelma 
zogjer SeiZleba pasuxi agos danaSaulis SualobiTi amsruleblobisaTvis, romelic ar 
warmoadgens Tanamonawileobas. ar unda dagvaviwydes isic, rom SeiZleba wamqezebeli, 
danaSaulis uSualo amsruleblis rolSic mogvevlinos. rasakvirvelia Cven imas ar vamt-
kicebT, rom danaSaulSi Tanamonawileobis SemTxvevaSi saerTod ar arsebobs mizezobrivi 
kavSiri, aramed danaSaulSi TanamonawileTa moqmedebebi ,,gaSualebulia“  amsruleblis 
meSveobiT. rogorc viciT, danaSaulSi Tanamonawileoba aris ganzrax erToblivi monaw-
ileoba ganzraxi danaSaulis CadenaSi (saqarTvelos  ssk–is 23–e muxli). logikuri msje-
loba moiTxovs imis aRiarebas, rom imas, rasac realurad  Tanamonawileebi axorcieleben, 
mimarTulia imisaken, rom amsrulebelma ganaxorcielos qmedebis Semadgenloba, es sxva 
araferia Tu ara danaSaulis CadenisaTvis pirobebis ganzrax Seqmna, xolo es ukanaskne-
li ki saqarTvelos ssk–is me–18 muxlis mixedviT, warmoadgens danaSaulis momzadebas. 
aqedan gamomdinareobs erTi logikuri daskvna. TanamonawileTa mier ganxorcielebuli 
qmedebebi, mizezobriobis (kauzalobis) principis mixedviT, warmoadgens amsruleblis 
mier danaSaulis CadenisaTvis pirobebis ganzrax Seqmnas, maSasadame, danaSaulis momza-
debas, magram am poziciidan danaSaulSi Tanamonawileobis logikuri dafuZneba SeuZle-
belia da amitom aucilebelia daSveba imisa, rom organizatori, wamqezebeli an damxmare 
amsruleblis mier Cadenili mcdelobis Tanamonawileebi arian. winaaRmdeg SemTxvevaSi pa-
suxismgebloba danaSaulSi TanamonawileobisaTvis SeuZlebelia. maSasadame, faqtobrivad 
mosamzadebeli moqmedeba iuridiulad sxva araferia Tu ara damTavrebul danaSaulSi 
Tanamonawileoba.13 

rogorc zemoT davinaxeT, kauzalobis princips, ar ZaluZs erT sibrtyeze moaTavsos, 
danaSaulSi Tanamonawileobis dasjadobis sakiTxebi. sisxlis samarTlis dogmatikaSi da 
sasamarTlo praqtikaSi didi xania aRiarebuli aqcesoruli Teoria TanamonawileTa das-
jadobis safuZvlad.14  Cven migvaCnia, rom Tanamonawileobis aqcesoruli buneba SeiZleba 
aigos swored samarTlebrivi fiqciis meTodTan  mimarTebaSi, vinaidan orive movleni-
saTvis damaxasiaTebelia gagebiTi Semecneba. ufro metic, Tanamonawileobis aqcesoru-
li moZRvreba samarTlebrivi fiqciis gamovlenis kerZo SemTxvevas warmoadgens. CvenTvis 
sainteresoa prof. g. naWyebias  mier gamoTqmuli varaudi imasTan dakavSirebiT, rom 
,,iqneb fiqciurobis gamo iyo, rom yofil sabWoTa kavSirSi, rogorc wesi, kategoriulad 
uaryofdnen Tanamonawileobis aqcesorul Teorias, da aRiarebdnen Teziss, rom yvela 

11 wereTeli T., sisxlis samarTlis problemebi, meore tomi, gamomcemloba meridiani, Tb.,  2007, gv, 19; 
gamyreliZe o., sisxlissamarTlebrivi umarTlobis problema da Tanamonawileobis dasjadobis safuZveli, 
Tb., ,,mecniereba“ 1989, gv, 19. 

12 sabWoTa sisxlis samarTlis TeoriaSi Tanamonawileobis dros mizezobrivi kavSiris dadgenis saW-
iroebas ewinaaRmdegeboda viSinski a., romelic iziarebda imdroindeli  inglisuri sisxlis samarTlis midgo-
mas da TanamonawileobisaTvis sakmarisad aRiarebda danaSaulTan piris raime kavSiris arsebobas. am logikiT, 
danaSaulis dafarvac gvevlineba  danaSaulSi Tanamonawileobis erT–erT formad. amasTan dakavSirebiT, ix., 
wereTeli T., dasax. naSr. gv., 19.

13 naWyebia g., fiqciis meTodi samarTalSi (zogierTi meTodologiuri sakiTxi), 10 weli saiubileo ga-
mocema, saqarTvelos filosofiur mecnierebaTa akademia, Tb., 2006. gv., 155–156;

14 Tanamonawileobis aqsesoruli Teoriis sxvadasxva variacebi ixileT Cems naSromSi; qobalia  
g., Tanamonawileobis dasjadobis safuZveli (komparativistuli analizi), kavkasiis saerTaSoriso univer-

sitetis ,,macne“, Tb., #11, 2017. gv., 67–76.
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Tanamonawile pasuxs TiTqos erTmaneTisgan damoukideblad agebs15.  e.w. (,,TanamonawileTa 
damoukidebeli pasuxismgeblobis Teoria“).16 

kidev ufro cxadia samarTlebrivi fiqciis praqtikuli Rirebuleba danaSaulis Sua-
lobiTi amsruleblobis problemasTan mimarTebaSi. SeiZleba Tamamad iTqvas, rom Tana-
monawileobis aqcesoruli Teoriis ganviTarebis Sedegad, sisxlis samarTlis mecniereba-
Si Semovida SualobiTi amsruleblobis cneba, es ukanaskneli ki sistemur kavSirSi aris 
Tanamonawileobis cnebasTan. davaskveniT, rom samarTlebrivi fiqciis erT–erTi saxea 
SualobiTi amsruleblobac. im SemTxvevaSi roca Seracxadi piri danaSaulis Cadenis iar-
aRad iyenebs Seuracxad pirs, (aqezebs mas vinmes mimarT sicocxlis mospobis mizniT), 
an Seracxad pirs ganzrax Seiyvans SecdomaSi da Caadeninebs gaufrTxileblobiT dana-
Sauls,17  Cven saxeze gvaqvs danaSaulis SualobiTi amsruleblobis klasikuri Semadgen-
loba. am mxriv Tavs iCens garkveuli siZneleebi, romelic aucileblad aisaxeba danaSau-
lebrivi qmedebis swori sisxlissamarTlebrivi kvalifikaciis saqmeSi. mocemuli sakiTxis 
gadasawyvetad Tu Cven fiqcias, rogorc samarTlebrivi mowesrigebis meTods daveyrd-
nobiT, problema advilad gadaiWreba. sisxlis samarTlis zogadi nawilis saxelmZRvane-
los avtorebi iuridiulad saqmis viTarebas Semdegnairad warmogviCenen: ,,faqtobrivad 
wamqezebeli iuridiulad amsrulebelia, xolo faqtobrivad amsrulebeli iuridiulad 
danaSaulis ,,iaraRia“, radgan es ukanaskneli waqezebuli qmedebis CadenisaTvis pasuxs ar 
agebs.“18 

2. danaSaulSi Tanamonawileobis subieqturi mxaris problema

Tanamonawileobis dasjadobis obieqturi mxaris problema Tanamedrove sisxlis samar-
Tlis mecnierebaSi cxoveli diskusiis sagans ar warmoadgens, xolo mizezobriobis prob-
lema siRrmiseulad aris Seswavlili sisxlis samarTlis mecnierebaSi, maT Soris qarTul 
sisxlis samarTalSi.19  rac Seexeba Tanamonawileobis subieqtur mxares, am mxriv sisxlis 
samarTlis dogmatikasa da sasamarTlo praqtikaSi dRemde ar arsebobs erTiani pozicia. 

gaufrTxilebeli Tanamonawileobis problematika sisxlis samarTlis mecnierebis gan-
vlili etapia. rogorc cnobilia sabWoTa sisxlis samarTlis kanonmdeblobaSi 1958 wlis 
safuZvlebis miRebamde Tanamonawileobis cnebis definicia ar iyo mocemuli, rac Ta-
namonawileobis subieqturi mxarisadmi  araerTgvarovani damokidebulebis Sedegs war-
moadgenda. sabWoTa mecnier–iuristTa umravlesoba samarTlianad uaryofda gaufrTx-
ilebel Tanamonawileobas. Tumca a, viSinski, erT–erTi pirveli iyo sabWoTa mecnierebs 
Soris, romelic TanamonawileTa pasuxismgeblobisaTvis mizezobriv kavSirs ar miiCnevda 
aucileblad. misi TvalsazrisiT, TanamonawileobisaTvis aucilebeli iyo ara mizezo-

15 detalurad ix., naWyebia g., qmedebis danaSaulad kvalifikaciis zogadi Teoria (damxare saxelmZR-
vanelo), Tb., 2010. gv., 258–259;  ix. aseve, naWyebia g., sisxlis samarTlis mecnierebis meTodologiuri anbani, 
Tb., 2006, gv., 131–134. 

16  ,,TanamonawileTa damoukidebeli pasuximgeblobis Teoriis safuZvliani kritika mocemuli aris qobalia 
g., dasax. naSr. 

17 naWyebia g., qmedebis danaSaulad kvalifikaciis zogadi Teoria, damxmare saxelmZRvanelo, 2010, gv., 
259–260.

18 sisxlis samarTali, saxelmZRvanelo, zogadi nawili, redaqtorebi, prof–emeritusi naWyebia g., da  
prof. Todua n.,, gamomcemloba ,,meridiani“, Tb., 2016, gv., 279; zustad igive  azri aris gatarebuli Semdeg 
naSromSi: organizebuli danaSaulis Tanamedrove gamovline  bebis kriminalizaciiisa da samarTalSefardebis 
problemebi qarTul sisxlis samarTalSi,   red. naWyebia g.,. Tb., 2012, gv., 994. ix. aseve, gamyreliZe o., saqa-
rTvelos sisxlis samarTlis  kodeqsis ganmarteba. zogadi nawili. pirveli wigni. meore Sevsebuli gamocema. 
Tb., 2008,gv.,185; turava m., sisxlis samarTali, zogadi nawilis mimoxilva, TandarTuli testebis nimuSiTa da 
kazusis amoxsnis meTodis gamoyenebiT, meSvide gamocema, Tb., 2008, gv., 285–287.

19 mizezobriobis Teoriis Tanaxmad, Tanamonawilis dasjadoba obieqturi mxriv dafuZnebulia mizezo-
briobis faqtorze. aRniSnuli debulebas iuridiul literaturaSi gabatonebuli pozicia uWiravs. amasTan 
dakavSirebiT ix., wereTeli T., sisxlis samarTlis problemeebi, meore tomi, Tb., 2007; gv., 19; wereTeli T., 
mizezobrivi kavSiri sisxlis samarTalSi, Tb.,   1957, (rusul enaze); wereTeli T., mizezobrivi kavSiri sisx-
lis samarTalSi, Tb., 1963; gamyreliZe o., sisxlis samarTlis problemebi, t. II, Tb., 2010;  gv., 236. ugrexeliZe 
m.,    mizezobrivi kavSiris gagebisaTvis, Jur, ,,macne“ , filosofiisa da samarTlis seria, #3, 1977; Угрекелидзе 
М., Теория   вероятностной   причинной связи требует проверки. “Советское   государство и право”, ssrk-is mecnierebaTa 
akademiis Jurnali, #5, 1974.



48

brivi kavSiri, aramed raime  kavSiri  Cadenil danaSaulTan.20  gaufrTxileblobiT Tana-
monawileoba gansazRvrul specifikur SemTxvevebSi dasaSvebad miaCndaT a. trainins21  da 
b. Sargorodskis.22  a. traininis  SexedulebiT, ,,Tanamonawileoba arsebobs yvela im SemTx-
vevaSi, rodesac ramdenime piri erTad Cadis erTsa da imave gaufrTxilebel danaSauls, 
winaaRmdeg SemTxvevaSi dausjeli darCeboda moqmedeba, romelic mizezobriv da braleul 
kavSirSia Cadenil danaSaulTan.23 

revoluciamdel rusul iuridiul literaturaSi gaufrTxilebeli Tanamonawileobis 
SesaZleblobas aRiarebdnen g. kolokolovi24,  n. sergeevski25,  p. pustoroslevi,26  s. 
pozniSevi,27  i. xeifeci.28 mocemul avtorebs miaCniaT, rom Tanamonawileobas adgili aqvs 
ara marto im SemTxvevaSi, rodesac yvela Tanamonawile ganzrax moqmedebs, aramed maSinac, 
rodesac maTi brali gansxvavebulia. Cvenis Rrma rwmeniT, Tanamedrove sisxlis samarT-
lis mecnierebaSi gaufrTxileblobiTi Tanamonawileobis problematikam dakarga aqtua-
loba, vinaidan saqarTvelos moqmedi sisxlis samarTlis kanonmdebloba Tanamonawileobas 
gansazRvravs, rogorc ori an meti piris ganzrax  erTobliv monawileobas ganzraxi da-
naSaulis CadenaSi. (saqarTvelos ssk–is 23–e muxli). ssk–is mocemuli sakanonmdeblo 
definicia gamoricxavs gaufrTxileblobiTi Tanamonawileobis SesaZleblobas. evropuli 
samarTlis mecnierebaSi, gansakuTrebiT ki germanul sisxlis samarTalSi didi xania gaba-
tonebulia e.w. ,,limitirebuli aqcesorulebis Teoria“, romlis Tanaxmad, danaSaulebriv 
qmedebaSi monawile piri, amsruleblis bralis gaTvaliswinebis gareSe, sakuTari bralis 
mixedviT daisjeba.29  h.h. ieSekis  TvalsazrisiT, ZiriTad qmedebaze TanamonawileTa das-
jadobis damokidebuleba imiTaa pirobadebuli, rom arsebobs bralis gamomricxveli da 
Semamsubuqebeli garemoebani.30  germanul sisxlis samarTlis dogmatikasa da kanonmde-
blobaSi e.w. ,,limitirebuli aqcesorulebis cnebas“  is daniSnuleba aqvs, rom special-
uri amsrulebeli, romelic, Tavisi samsaxurebrivi mdgomareobiT moqmedebs, mocemuli 
Semadgenlobis mxolod amsrulebeli SeiZleba iyos, – bralis gareSe, (arabraleulad 
moqmedebs), xolo is vinc, specialur amsrulebels umarTlobis Casadenad waaqezebs an 
daexmareba mis ganxorcielebaSi, dausjeli ar unda darCes da pasuxi unda agos rogorc 
Tanamonawilem.31 

Tanamonawileobis dasjadobis sakiTxze saintereso mosazreba aqvs gamoTqmuli i. dval-
iZes, romelic mxars uWers o. gamyreliZis mier aRiarebul e.w. ,,limitirebuli aqcesor-
ulebis Teorias“, rac imas niSnavs, rom TanamonawileTa pasuxismgeblobisaTvis sakmarisia 
erTiani umarTlobis da ara erTiani danaSaulis Cadena. aRniSnuli Sexeduleba, Cveni 
azriT udavod imsaxurebs mxardaWeras.32  amasTan, ar migvaCnia mizanSewonilad is, rom 
umarTlobis subieqturi elementebi, romelic saerTo unda iyos yvela TanamonawilisaT-

20 Вышинский А.Я., Вопросы теории государство и права, 1949, gv, 119.
21 Трайнин А.Н., Учение о соучастии, moskovi, gamomcemloba, НКЮ СССР, 1941; gv., 111–118.
22 Шаргородский М.Д., Вопросы  Общей  части уголовного права. leningradi, 1955, gv., 142–143.
23 trainini a.n., dasax. naSr. gv., 111–118.
24 Г.Е Колоколов. Уголовное право. Лекции. М., 1896, gv.
25 Сергеевский Н.Д., Русское уголовное право. Пособие к лекцям Н.Д. Сергеевского.zogadi nawili, С.-Петербург, 

1905, gv., 43.
26 Пусторослев П.П., Анализ понятия о преступлении, moskovi, 1892, gv., 37.
27 Познишев С.В., Основные начала науки уголовного права, sisxlis samarTlis zogadi nawili,  moskovi, 1917, 

gv., 57.
28 Хейфец И.Я., Подстрекательство к преступлению, gamokvleva, prof, pozniSevi s.v., winasityvaobiT, moskovi, 

1914, gv., 37.
29 ix. germaniis ferderaciuli respublikis ssk–is 29–e paragrafi, sadac naTqvamia, rom qmedebaSi 

ramdenime monawilis arsebobis SemTxvevaSi, yoveli maTgani sakuTari bralis mixedviT  daisjeba. amave kode-
qsis 26–e paragrafis mixedviT, wamqezebelia, is vinc ganzrax waaqezebs  sxvas ganzraxi marTlsawinaaRmdego 
qmedebis  CadenaSi.  aseve, 27–e paragrafis mixedviT, damxmarea is, vinc ganzrax daexmareba sxvas, ganzraxi 
marTlsawinaaRmdego qmedebis CadenaSi, ix,STGB,  Starfgesetzbuch, 45. Auflage, 2008, veselsi i., boilke v., dasax. 
naSr. Tb., 2010,  gv., 317.

30 Jescheck H.H., Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1998, gv., 598
31 Roxin C., Strafrecht, Allgemeiner Teil, me–2 tomi, München, 2003, gv., 138. ix., turava m., sisxlis  samarTali, 

zogadi nawilis mimoxilva, me–8 gamocema, Tb., 2008, gv., 287; asevu ufro detalurad ix., mWedliSvili–he-
drixi q., sisxlis samarTli, zogadi nawili, danaSaulis gamovlinebis calkeuli formebi, gamomcemloba ,,me-
ridiani“, Tb., 2011, gv., 206.

32 dvaliZe i., motivisa da miznis zegavlena qmedebis kvalifikaciasa da sisxlissamarTlebriv pasux-
ismgeblobaze, ,,Tbilisis universitetis gamomcemloba“, Tb., 2008, gv., 100.
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vis, aris mizani. amdenad, Cveni TvalsazrisiT, danaSaulSi Tanamonawileoba SesaZlebelia, 
rogorc pirdapiri, aseve eventualuri ganzraxviT, razedac qvemoT gveqneba detaluri 
msjeloba.

Tu Cven TanamonawileTa dasjadobis sakiTxs limitirebuli aqcesoruli principis 
mixedviT gadavwyvetT, yvelaferi Tavis adgilze dalagdeba. Cven ver daveTanxmebiT sisx-
lis samarTlis TeoriaSi gamoTqmul Sexedulebas, rom umarTlobis subieqturi elemen-
tebi, romelic saerTo unda iyos yoveli TanamonawilisaTvis, yovelTvis aris mizani. 
vinaidan, mocemuli debulebis Tanaxmad, Tanamonawileoba SesaZlebelia mxolod im SemTx-
vevaSi, roca danaSaulis yvela monawile moqmedebs mxolod pirdapiri ganzraxviT.33  rac 
Cveni azriT mTlad marTebuli ar unda iyos. Tanamonawileobis dasjadobis sakiTxis  lim-
itirebuli aqcesoruli Teoriis Sesabamisad gadawyveta Tanamedrove sisxlis samarTlis 
mecnierebaSi win gadadgmul nabijs warmoadgens.34       

danaSaulSi Tanamonawileobis sakanonmdeblo cnebidan gamomdinare, (ssk–is 23–e mux-
li), saubari aris ori an meti piris ganzrax erTobliv monawileobaze ganzraxi danaSau-
lis CadenaSi. danaSaulSi Tanamonawileoba rom ganzraxi moqmedebaa aRniSnuli debuleba 
gabatonebulia rogorc sisxlis samarTlis kanonmdeblobaSi, aseve sasamarTlo praqti-
kaSi. Tumca amasTan dakavSirebiT ismis logikuri kiTxva, SeiZleba Tu ara eventualuri 
ganzraxviT Cadenil danaSaulSi Tanamonawileoba, Tu Tanamonawileoba mxolod pirda-
piri ganzraxvis dros aris SesaZlebeli?35  daviwyoT imiT, rom samarTlis norma ori 
elementisagan Sedgeba. esenia: 1. normis teqsti; 2. normis azri (goni, suli).36  SeiZleba 
Tu ara eventualur ganzraxviT Cadenil danaSaulSi Tanamonawileoba, Sinaarsobrivad da 
funqcionalurad, es maTi moculobaTa Tanafardobis dadgenasTan aris dakavSirebuli. 
swored aseT SemTxvevaSi, unda gamoviyenoT iseTi meqanizmi, rogoricaa kanonis ganmarteba 
misi moculobis mixedviT. akad. m. ugrexeliZis  maxvilgonivruli gamoTqmiT, ,,es gaxlavT 
erTgvari ,,prokrustes sareceli“, romelSic samarTalSemfardebeli ara marto ufleba-
mosilia, aramed valdebulicaa ganaTavsos kanonis teqsti. imisda mixedviT, Tu ra suraTi 
gamoikveTeba, gamoiyeneba kanonis ganvrcobiTi an SezRudviTi ganmarteba. mxolod amis 
Semdeg SeiZleba gadawydes, gamoiyeneba Tu ara saerTod, an Tu ho, rogor da ra moculo-
biT, kanonis mocemuli norma. saqme gvaqvs wminda samarTalmzomelobiT aqtTan, romlis 
ganxorcieleba yvela Sesabamis SemTxvevaSi aucilebelia.37“  am mxriv sainteresoa saqarT-
velos ssk–is me–9 muxli, romelic gvTavazobs pirdapiri  da arapirdapiri (eventual-
uri) ganzraxvis definicias. logikurad wamoiWreba sakiTxi imis Sesaxeb, am SemTxvevaSi 
Tu rogor unda moxdes saqarTvelos ssk–is me–9 muxlis ganmarteba. kanoni teqstual-
ur, anu sityvasityviT ganmartebas daeqvemdebaros, Tu piriqiT SezRudviT  ganmartebas. 
Cven migvaCnia, rom Tanamonawileobis sakanonmdeblo definiciis Sesabamisad (ssk–is 23–e 
muxli), kanoni unda ganimartos sityvasityviT da amdenad Tanamonawileoba unda davuS-
vaT, rogorc pirdapiri, aseve arapirdapiri ganzraxvis SemTxvevaSi, vinaidan ssk–is me–9 
muxlis mixedviT ganzraxva ori saxisaa. Tumca es jer kidev ar niSnavs imas, rom aRniSnul 
problemaze saboloo pasuxi gacemulia.

revoluciamdeli rusi kriminalisti n. tagancevi  e.w. ,,SeTanxmebis Teoriaze“ dayrd-

33 dvaliZe i., dasax. naSr. gv., 108; aseve, gamyreliZe o., sisxlissmarTlebrivi umarTlobis   problema 
da Tanamonawileobis dasjadobis safuZveli, Tb., 1989, gv., 68.

34 turava m., miaCnia, rom TanamonawileTa dasjadobis sakiTxi limitirebuli aqcesoruli  Teoriis 
mixedviT unda gadawydes. is aseve, miuTiTebs, rom saqarTvelos sisxlis samarlis kodeqsis 23–e muxlis 
teqsti unda ganimartos SezRudulad, kerZod, rogorc ori an  meti piris ganzrax erToblivi monawileoba 
ganzraxi marTlsawinaaRmdego qmedebis CadenaSi. ix, turava m., sisxlis  samarTali. zogadi nawilis mimoxilva, 
me–9 gamocema, Tb., 2013, gv.,333; turava m., sisxlis samarTali, zogadi nawili, pirveli wigni, danaSaulis 
moZRvreba, ga momcemloba ,,meridiani“, Tb., 2011, gv., 328. 

35 dvaliZe i., dasax. naSr. gv., 97.
36 ugrexeliZe m., legimetriis SesavlisaTvis. saqarTvelos sapatriarqos wmida andria pirvelwodebu-

lis saxelobis qarTuli universiteti. humanitarul mecnierebaTa da  samarTlis fakultetis Sromebi II. 
gamomcemloba ,,meridiani“, Tb., 2015, gv., 154; ix., aseve,   ugrexeliZe m., samarTali, rogorc ganzomilebaTa 
sistema.  biuleteni. samecniero   Jurnalis, ,,qarTuli politika“ specialuri gamocema. seria, ,,samarTle-
brivi politika“.   stu. Jiuli Sartavas saxelobis saxelmwifo politikis da marTvis sadoqtoro skola. Tb.,  
2015, #21.

37 ugrexeliZe m., dasax., naSr., gv., 154.
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nobiT mxars uWerda danaSaulSi TanamonawileTa ganzraxvis erTianobas, rogorc Tana-
monawileobis aucilebel pirobas.38 n. tagancevis  moZRvrebis umTavres postulats ,,Ta-
namonawileTa solidaruli pasuxismgeblobis principi“  warmoadgens: ,,obieqturi mxriv 
mizezobrivi kavSiri TanamonawileTa moqmedebebsa da danaSaulebriv Sedegs Soris, xolo, 
subieqturi mxriv Tanabraleuloba ganzraxvis erTianobis saxiT, afuZnebs danaSaulSi Ta-
namonawileTa solidarul pasuxismgeblobas. Tanamonawileobas miekuTvneba damnaSaveTa 
mxolod iseTi Tavmoyris Taviseburi SemTxvevebi, rodesac saxezea solidaruli pasux-
ismgebloba, e.i. yvelas pasuxismgebloba erTisaTvis da, piriqiT, erTis – yvelasaTvis”.39 
“danaSaulSi TanamonawileTa solidaruli pasuxismgeblobis principis n. tagancevis 
koncefcias Cven bolomde ver gaviziarebT, vinaidan aRniSnuli debuleba aSkarad ewi-
naaRmdegeba individualuri da braleuli pasuxismgeblobis princips, razec dgas Tana-
medrove sisxlis samarTali. sxvaTa Soris n. tagancevis koncefciis nakli Tavis droze 
kargad SeniSnes imdroindelma kriminalistebma, Tumca Tamamad SeiZleba iTqvas, rom meo-
re ukiduresobaSi aRmoCndnen da Tanamonawileobis cneba gamoaZeves sisxlis samarTlis 
zogadi nawilis sferodan.40 qarTveli kriminalistebidan T. wereTeli  erT–erTi pir-
veli iyo, romelmac aRiara danaSaulSi TanamonawileTa ganzraxvis erTianoba, uaryofda 
rogorc gaufrTxilebel Tanamonawileobas, ise Tanamonawileobas gaufrTxilebel dan-
aSaulSi da sworad miuTiTebda, rom ,,Tanamonawileoba bralis sxvadasxva formis dros 
dauSvebelia“41 mravalia aspeqtiT aris Rirebuli m. ugrexeliZis friad saintereso da 
metad aqtualuri samecniero naSromi, romelic danaSaulis subieqtur mxares eZRvneba, 
masSi monawileTa simravlis SemTxvevaSi. avtoris SexedulebiT, danaSaulSi monawileTa 
simravlis SemTxvevaSi TiToeuli maTganis qmedebis subieqturi mxare umeteswilad pirda-
piri ganzraxviT  gamoixateba. ganzraxi bralis es nairsaxeoba damaxasiaTebelia rogorc 
jgufis an organizebuli jgufis mier Cadenili danaSaulisaTvis, ise Tanamonawileobis 
(viwro mniSvnelobiT), Tanaamsruleblobisa da SualobiTi amsruleblobisaTvis. danarCen 
SemTxvevebSi danaSaulebriv qmedebaTa subieqturi mxare SeiZleba gamovlindes eventua-
luri ganzraxviTac.42 

Cveni dakvirvebiT, is mecnierebi, romlebic danaSaulSi Tanamonawileobis SesaZleblo-
bas aRiareben mxolod pirdapiri ganzraxvis SemTxvevaSi, xSir SemTxvevaSi, praqtikuli 
magaliTebis moSveliebiT, aracnobierad uSveben Tanamonawileobas arapirdapiri (even-
tualuri) ganzraxvis SemTxvevaSic. aRniSnulis naTel magaliTs warmoadgens prof. f. 
burCakis pozicia. igi wers: ,,TanamonawileobiT Cadenili danaSaulis ganzraxvis xasiaTis 
sakiTxi da wamqezeblisa da damxmaris ganzraxvis xasiaTi unda gadawydes Tanamonawile-
obis cnebis zogadi gagebidan gamomdinare. Tanamonawileebs aerTianebs ganzraxvisa da 
miznis erTianoba. (xazgasma Cvenia, g.q.). aseTi erTianoba SesaZlebelia mxolod pirdapiri 
ganzraxviT Cadenil danaSaulebSi. aqedan gamomdinareobs, rom Tanamonawileoba SesaZle-
belia pirdapiri ganzraxviT Cadenil danaSaulebSi”.43  avtoris es aRniSnuli pozicia 
gvafiqrebinebs, rom igi pirdapiri ganzraxviT Tanamonawileobis damcveli unda iyos, ma-
gram iCens ra arasakmarisad araTanamimdevrul pozicias Tavisdauneburad uSvebs eventu-
aluri ganzraxviT Tanamonawileobis SesaZleblobas wamqezebelTan mimarTebaSi, calkeul 
SedarebiT iSviaT SemTxvevebSi, rodesac wamqezebeli Tavis interess xedavs mxolod imaSi, 
rom amsrulebelma Caidinos marTlsawinaaRmdego qmedeba, marTlsawinaaRmdego SedegTan 
mimarTebaSi ki gulgrilia.44  

38 Таганцев Н.С., Русское уголовное право, zogadi nawili, tomi pirveli, Тула, 2001, gv, 578.
39 tagancevi n.s.,, dasax. naSr. gv., 573.
40 erT moqmedebaSi ar SeiZleba moTavsdes ramdenime piradi mdgomareba da, rom yoveli qmedeba aris 

erTi piris piradi mdgomareobis gamovlineba. e.i, ramdeni damnaSavec aris, imdenivea  danaSaulic (quot de-
linquent, tot delicti) ix., Фойницкий И.Я., Уголовно-правовая доктрина о соучастии. Юридический Вестник. me–7 
wigni, moskovi, 1891, gv., 8.

41 wereTeli T., sisxlis samarTlis problemebi, gamomcemloba, ,,meridiani“, t. II, Tb., 2007; gv, 37.
42 ugrexeliZe m.,  danaSaulis subieqturi mxare masSi monawileTa simravlis SemTxvevaSi, Tbilisis uni-

versitetis Sromebi, tomi 255, fsiqologia. samarTali. eZRvneba dimitri uznaZis dabadebis 100 wlisTavs 
(rusul enaze), Tb., 1986, gv., 141–146.

43 Бурчак Ф.Г., Учение о соучастии по советскому уголовному праву, Киев, 1969, gv., 120.
44 burCaki f.g., dasax. naSr. gv., 123.
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niSandoblivia, rom danaSaulSi Tanamonawileobisas eventualuri ganzraxviT moq-
medebis SesaZleblobas kriminalistTa  mniSvnelovani nawili aRiarebs danaSaulis wamqe-
zebelTan mimarTebaSi. mecnier–iuristebis argumenti mdgomareobs imaSi, rom zogierTi 
maTgani Segnebulad uSvebs an gulgrilad ekideba amsruleblis mier Cadenili danaSaulis 
Sedegs.45  ase magaliTad, n. tagancevi wamqezeblobas SesaZleblad Tvlida eventualuri 
ganzraxviTac.46  T. wereTeli kidev  ufro afarToebs Tanamonawileobis subieqtur mx-
ares da ara marto wamqezeblobas, aramed organizatoris, damxmaris da Tanaamsruleb-
lis moqmedebas uSvebs eventualuri ganzraxviT.47 Tanamedrove sisxlis samarTlis zog-
adi nawilis saxelmZRvaneloSi motanilia Sexeduleba, romlis Tanaxmadac SesaZlebelia 
danaSaulSi Tanamonawileoba eventualuri ganzraxviTac. saxelmZRvanelos avtors mxed-
velobaSi aqvs amsruleblis eqscesTan dakavSirebuli viTareba, rodesac amsrulebels 
eZleva moqmedebis Tavisufleba. igulisxmeba rom danaSaulis Tanamonawileebs ara aqvT 
dazustebuli amsruleblis moqmedebis farglebi. aseT SemTxvevaSi Tanamonawileni uSve-
ben amsruleblis mier ufro mZime danaSaulis Cadenis SesaZleblobas da, maSasadame, Ta-
namonawileni moqmedeben eventualuri ganzraxviT, maSin rodesac amsrulebeli am viTare-
baSi moqmedebs pirdapiri ganzraxviT, am SemTxvevaSi amsruleblis eqscesi gamoricxulia, 
raki Tanamonawileni Segnebulad uSveben amsruleblis mier ufro mZime danaSaulis Cade-
nis SesaZleblobas.48  

Cveni Rrma rwmeniT, ori an meti piris TanaamsruleblobiT Sesrulebuli moqmedeba 
SeiZleba iyos eventualuri ganzraxviT Cadenili da savaldebulo ar aris pirdapiri 
ganzraxvis arsebobis dadgena. Tanamonawileobis subsumciisas Tanamonawileobis subi-
eqturi mxare inarCunebs Tavis aqtualobas. is avtorebi, romlebic Tanamonawileobis 
SesaZleblobas uSveben mxolod pirdapiri ganzraxvis, mizniT determinirebuli qmedebis  
SemTxvevaSi, gamouval mdgomareobaSi vardebian, vinaidan mizniT determinirebulia mx-
olod pirveli xarisxis pirdapiri ganzraxva, xolo TviT pirdapiri ganzraxviT Cadenil 
yvela danaSaulSi, kerZod, meore xarisxis pirdapiri ganzraxvis dros, Tanamonawileoba 
ar gveqneba. ase, rom sadac ganzraxi danaSaulis daxarisxebaa SesaZlebelia, aucilebelia 
gamoviyenoT samarTalmzomelobiTi SesaZleblobani, vinaidan rac daxarisxebas eqvemde-
bareba, imavdroulad gazomvadia. garkveuli azriT, daxarisxeba imTaviTve gulisxmobs 
gazomvas. Tanaamsruleblobis drosac, Tanamonawileobis msgavsad, Cveni pozicia aris, 
rom ori an meti piris TanaamsruleblobiT Sesrulebuli moqmedeba SeiZleba iyos even-
tualuri ganzraxviT Cadenili da savaldebulo ar aris pirdapiri ganzraxvis arsebobis 
dadgena. aqac, aucilebelia gamoviyenoT samarTalmzomelobiTi SesaZleblobani. 

obieqturi da subieqturi niSnebis Tanafardobas sakanonmdeblo konstruqciebSi, dana-
Saulis momzadebisa da mcdelobis gamijvnis kriteriumebis dasadgenad, metad mniSvnelo-
vani adgili uWiravs. yovelive es samarTalmzomelobaa, garkveuli procesebis Tu Tana-
fardobaTa dadgena mocemul samarTlebriv sivrceSi, romelic SesaZlo kvantifikaciis 
sferod SeiZleba warmovidginoT.49  marTalia, uSualod Cveni kvlevis sagans ar warmoad-
gens danaSaulis momzadeba da mcdeloba, magram Tamamad SeiZleba iTqvas, rom rogorc 
danaSaulSi Tanamonawileoba, aseve danaSaulis momzadeba da mcdeloba SesaZlebelia ara 
mxolod pirdapiri ganzraxvis, aramed aseve, eventualuri ganzraxvis drosac. saqarTve-
los sisxlis samarTlis kodeqsi, amasTan dakavSirebiT araviTar SezRudvas ar iTvalis-

45 Рарог А.И., Уголовное право Российской Федерации, zogadi nawili, moskovi, 2007, gv., 259.
46 Таганцев Н.С., Русское уголовное право, zogadi nawili, tomi I, Тула, 2001,  gv, 594.
47 wereTeli T., Tanamonawileoba danaSaulSi, gamomcemloba ,,mecniereba“ Tb., 1965, gv., 148–149,195–

196. aRniSnul naSromSi wereTeli T., uTiTebs m. Snaiderze., romelsac mohyavs eventualuri ganzraxviT Cad-
enili daxmarebis magaliTi: ,,voroninma xaTri ver gautexa Tavis megobars glazovs da aTxova mas revolveri, 
Tumca icoda, rom glazovi apirebda danilovis mokvlas. voronins ar surda danilovis mkvleloba, piriqiT, 
igi cdilobda daeSala glazovisaTvis danaSaulis Cadena, magram, roca ver gadaaTqmevina, aTxova  revolveri 
kacis mosaklavad“. T.  wereTlis TvalsazrisiT, aseT SemTxvevaSi saqme gvaqvs  eventualur ganzraxvasTan.

48 eventualuri ganzraxviT Tanamonawileoba amsruleblis eqscesTan dakavSirebiT ganviTarebuli aris 
Semdeg naSormSi, ix., sisxlis samarTlis zogadi nawili, avtorTa koletivi, red, tyeSeliaZe g., naWyebia g., 
Tbilisis universitetis gamomcemloba, Tb., 2004, gv, 193;aseve ix., sisxlis samarTali, saxelmZRvanelo, zoga-
di nawili, redaqtorebi: prof– emeritusi naWyebia g., prof. Todua n., gamomcemloba ,,meridiani“, Tb., 2016, 
gv., 270.

49 ugrexeliZe m., dasax., naSr., gv., 151.
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winebs. migvaCnia, rom danaSaulis momzadebisa da mcdelobis SezRudva mxolod pirdapiri 
ganzraxviT, aSkarad ewinaaRmdegeba Tanamedrove qarTuli sisxlis samarTlis sasamarTlo 
praqtikas, romelic didi xania aRiarebs eventualuri ganzraxviT danaSaulis mcdelobis 
SesaZlebloba. mTlad marTebulad ar migvaCnia msjeloba imasTan dakavSirebiT, rom ada-
miani imisaTvis unda emzadebodes an imas cdilobdes, rac misi moqmedebis mizans warmoad-
gens. sisxlissamarTlebrivi TvalsazrisiT, danaSaulis momzadeba da mcdeloba TiTqos 
mxolod pirdapiri ganzraxviT SeiZleba, radgan mizani martooden pirdapiri ganzraxvis 
elementia. marTalia mizani, marTlac martooden pirdapiri ganzraxvis elementia, Tu 
momzadeba da mcdeloba SesaZlebelia mxolod mizniT determinirebul danaSaulebSi, ma-
Sin pirdapiri ganzraxvis drosac yovelTvis ar yofila SesaZlebeli danaSaulis momza-
deba da mcdeloba, aramed mxolod pirveli xarisxis pirdapiri ganzraxvis dros, xolo 
rac Seexeba meore xarisxis pirdapir ganzraxvas, aqac ar gvaqvs mizniT determinirebul 
danaSaulebriv qmedebasTan saqme.50 

daskvniTi debulebebi

kauzalobis princips, ar ZaluZs erT sibrtyeze moaTavsos, danaSaulSi Tanamonawil-
eobis dasjadobis sakiTxebi. Cven migvaCnia, rom Tanamonawileobis aqcesoruli buneba 
SeiZleba aigos swored samarTlebrivi fiqciis meTodTan  mimarTebaSi, vinaidan orive 
movlenisaTvis damaxasiaTebelia gagebiTi Semecneba. ufro metic, Tanamonawileobis aqce-
soruli moZRvreba samarTlebrivi fiqciis gamovlenis kerZo SemTxvevas warmoadgens. 
kidev ufro cxadia samarTlebrivi fiqciis praqtikuli Rirebuleba danaSaulis Sualo-
biTi amsruleblobis problemasTan mimarTebaSi. samarTlebrivi fiqciis erT–erTi saxea 
SualobiTi amsruleblobac. im SemTxvevaSi roca Seracxadi piri danaSaulis Cadenis iar-
aRad iyenebs Seuracxad pirs, (aqezebs mas vinmes mimarT sicocxlis mospobis mizniT), an 
Seracxad pirs ganzrax Seiyvans SecdomaSi da Caadeninebs gaufrTxileblobiT danaSauls.

SeiZleba Tu ara eventualuri ganzraxviT Cadenil danaSaulSi Tanamonawileoba, Si-
naarsobrivad da funqcionalurad, es maTi moculobaTa Tanafardobis dadgenasTan aris 
dakavSirebuli; imisda mixedviT, Tu ra suraTi gamoikveTeba, gamoiyeneba kanonis ganvrco-
biTi an SezRudviTi ganmarteba. saqme gvaqvs wminda samarTalmzomelobiT aqtTan, romel-
ic aucilebeli kvatifikaciis ares unda daeqvemdebaros. Tanamonawileobis subsumciisas, 
is avtorebi, romlebic Tanamonawileobis SesaZleblobas uSveben mxolod pirdapiri ganz-
raxvis, mizniT determinirebuli qmedebis  SemTxvevaSi, gamouval mdgomareobaSi vardebian, 
vinaidan mizniT determinirebulia mxolod pirveli xarisxis pirdapiri ganzraxva, xolo 
TviT pirdapiri ganzraxviT Cadenil yvela danaSaulSi, kerZod, meore xarisxis pirdapiri 
ganzraxvis dros, Tanamonawileoba ar gveqneba. Tanaamsruleblobis drosac, Tanamonawil-
eobis msgavsad, Cveni pozicia aris, rom ori an meti piris TanaamsruleblobiT Sesrule-
buli moqmedeba SeiZleba iyos eventualuri ganzraxviT Cadenili da savaldebulo ar aris 
pirdapiri ganzraxvis arsebobis dadgena. ase, rom sadac ganzraxi danaSaulis daxarisxebaa 
SesaZlebelia, aucilebelia gamoviyenoT samarTalmzomelobiTi SesaZleblobani, vinaidan 
rac daxarisxebas eqvemdebareba, imavdroulad gazomvadia. garkveuli azriT, daxarisxeba 
imTaviTve gulisxmobs gazomvas.

obieqturi da subieqturi niSnebis Tanafardobas sakanonmdeblo konstruqciebSi, dana-
Saulis momzadebisa da mcdelobis gamijvnis kriteriumebis dasadgenad, metad mniSvnelo-
vani adgili uWiravs. yovelive es samarTalmzomelobaa, garkveuli procesebis Tu Tana-
fardobaTa dadgena mocemul samarTlebriv sivrceSi, romelic SesaZlo kvantifikaciis 
sferod SeiZleba warmovidginoT.

Cveni azriT, Tanamonawileebi unda moqmedebdnen ara saerTo mizniT, aramed sakmarisia 
maTi saerTo ganzraxviT moqmedeba, rac gulisxmobs danaSaulSi Tanamonawileobis Ses-

50 eventualuri ganzraxviT danaSaulis mcdelobis saintereso analizi mocemuli aris prof. merab 
turavas naSromi; turava m., ,,sisxlis samarTali. zogadi nawilis mimoxilva, TanadarTuli testebis nimuSiTa 
da kazusis amoxsnis meTodis gamoyenebiT“, meSvide gamocema, Tb., 2008; gv., 135-141; ix., aseve, turava m.,  sisx-
lis samarTali. zogadi nawili. danaSaulis moZRvreba. gamomcemloba ,,meridiani“, Tb., 2011; gv., 298-309. 
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aZleblobas, rogorc pirdapiri, aseve eventualuri ganzraxviT. amdenad, marTebulad 
migvaCnia im avtorTa pozicia, romlebic TanamonawileTa gamaerTianebel subieqtur niS-
nad miiCneven ganzraxvis da ara miznis erTianobas,  (n. tagancevi, T. wereTeli). cxadia 
danaSaulSi Tanamonawileoba pirdapiri ganzraxviT SeiZleba ganxorcieldes, miuxedavad 
amisa, gamoricxuli ar aris Tanamonawileobis arapirdapiri ganzraxviT Cadenis Sesa-
Zleblobac. Cveni Rrma rwmeniT, ori an meti piris TanaamsruleblobiT Sesrulebuli mo-
qmedeba SeiZleba iyos eventualuri ganzraxviT Cadenili da savaldebulo ar aris pirda-
piri ganzraxvis arsebobis dadgena. 

Cveni dakvirvebiT, is mecnierebi, romlebic danaSaulSi Tanamonawileobis SesaZleblo-
bas aRiareben mxolod pirdapiri ganzraxvis SemTxvevaSi, xSir SemTxvevaSi, praqtikuli 
magaliTebis moSveliebiT, aracnobierad uSveben Tanamonawileobas arapirdapiri (eventu-
aluri) ganzraxvis SemTxvevaSic. qarTuli sisxlis samarTlis mecnierebis ganviTarebis 
axali etapi iqneba imis aRiareba da dasabuTeba, rom danaSaulSi Tanamonawileoba da da-
naSaulis Cadenis momzadeba da gansakuTrebiT mcdeloba, SesaZlebelia ara marto pirda-
piri, aramed eventualuri ganzraxvis drosac.

danaSaulSi Tanamonawileoba aris danaSaulebrivi saqmianobis specifikuri forma. up-
irveles yovlisa, mxedvelobaSi gvaqvs jgufuri danaSaulis specifika, romelic social-
uri fsiqologiisa da kriminologiis Seswavlis sagans warmoadgens. amdenad, danaSaule-
brivi jgufis wevrTa iuridiuli buneba e.w. jgufuri qcevis socialur–fsiqologiuri 
kanonzomierebiT xasiaTdeba.    
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Jurnalisturi gamoZieba da piradi araqonebrivi uflebebi

giorgi moniava

kavkasiis saerTaSoriso universitetis

samarTlis sadoqtoro programa

abstraqti

„Jurnalistur gamoZiebas“ Tanamedrove msoflioSi, iseve, rogorc Cvens sazogadoebaSi, 
sakmaod didi roli eniWeba. igi, rogorc wesi, ukavSirdeba konkretul, maT Soris sajaro 
sferoSi dasaqmebul pirTa kanonsawinaaRmdego saqmianobas. mopovebuli masalebi ki kan-
onis, zneobisa Tu moralis moTxovnebTan mimarTebiT arajerovnad warmoaCenen maT. Sesa-
bamisad, Jurnalisturi gamoZiebis procesSi, garkveulwilad, adgili aqvs Jurnalisturi 
gamoZiebiT dakavebul subieqtTa mxridan konkretul pirTa pirad araqonebriv uflebebSi 
(mag. kanoniT daculi sikeTeebis - pativis, Rirsebis, saqmiani reputaciis sferoSi) SeWras. 
maTi mniSvneloba kidev ufro izrdeba politikuri da ideologiuri mravalferovnebis 
Tanamedrove pirobebSi, realuri sityvisa da masobrivi informaciis Tavisuflebis, mwvave 
winasaarCevno diskusiebis da globaluri informaciuli sivrcis ganviTarebis pirobebSi. 

Jurnalisturi gamoZiebis procesSi mopovebul masalebs SeuZlia gaanadguros adami-
anis, rogorc pativi da Rirseba, aseve saqarTvelos samoqalaqo kodeqsis me-18 muxliT 
gaTvaliswinebuli sxva piradi araqonebrivi uflebebi, Tumca aRniSnulis sapirispirod, 
am procesSi mopovebul da sworad gamoyenebul mtkicebulebebs SeuZlia aseve piriqiT, 
xelyofili pativis da Rirsebis restituciac, anu Tavdapirveli mdgomareobis metnakle-
bad aRdgena sazogadoebis da TviT dazaralebulis TvalSi, riTac, ra Tqma unda, sazo-
gadoebac moigebs da is piric, romlis piradi araqonebrivi uflebebic usafuZvlod iyo 
xelyofili.

aRniSnulis gamo, aucilebeli gaxda iseTi samarTlebrivi regulaciebis SemuSaveba, 
romlebic SeZlebda sityvis, gamoxatvis Tavisuflebisa da piradi araqonebrivi ufle-
bebis (pativis, Rirsebis, saqmiani reputaciis) Tanaarsebobis SesaZleblobas.

Abstract

“Investigative journalism” plays a huge role in the modern world, as well as in our society. It is usu-
ally associated with illegal activities, conducted by individuals, including those employed in the public 
sector. The obtained materials do not represent them properly in relation to the requirements of law, 
morality or ethics. Consequently, in the process of journalistic investigation, there may be some kind 
of intrusion into the personal non-property rights of certain persons engaged in journalistic investiga-
tion (e.g. in the field of legally protected goods - honor, dignity, business reputation), the importance 
of which is growing even more in the “modern conditions of political and ideological diversity”, in the 
conditions of freedom of real speech and mass media, heated pre-election discussions and the devel-
opment of the global information space.

Materials obtained in the process of journalistic investigation can destroy a person’s honor and dig-
nity, as well as other personal non-property rights provided in Article 18 of the Civil Code of Georgia. 
However, the evidence obtained and correctly used in this process can also, on the contrary, restore 
the violated honor and dignity, i.e. more or less restore the original situation in the eyes of the society 
and the victim himself, thus, of course, will win both - the society and the person whose personal 
non-property rights were unjustifiably violated.

As a result, it became necessary to develop legal regulations that would allow the coexistence of 
freedom of speech, freedom of expression and personal non-property rights - honor, dignity and 
business reputation.
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Sesavali

teqnologiebis ganviTarebisa da samewarmeo-ekonomikuri konkurenciis, ideologiuri 
simravlisa da politikuri Tu saarCevno diskusiebis, globaluri sainformacio, social-
uri sivrceebis, mediisa da masobrivi informaciis sxva wyaroebis simravlis epoqam gansa-
kuTrebiT mniSvnelovani gaxada samarTlebrivi zRvris gavlebis sakiTxi Jurnalistebis, 
masobrivi komunikaciis saSualebaTa realur Tavisuflebasa da amave saSualebebis mier 
piradi araqonebrivi uflebebis xelyofas Soris. realobam cxadyo, rom Wirs balansis 
dadgena sityvis Tavisuflebasa da pirad araqonebriv uflebebs Soris, radgan dReis md-
gomareobiT, ar arsebobs srulyofili sakanonmdeblo baza, romelic aucilebelia sazo-
gadoebasa da mis wevrebs Soris ufleba-movaleobaTa balansis misaRwevad iseve, rogorc 
ar arsebobs gamarTuli sasamarTlo da sxva saxis saxelmwifo Tu sazogadoebrivi insti-
tutebi.

adamianis Tavisuflebis sferoSi, pirad sivrceSi Careva Cveul movlenad iqca, rac das-
turia imisa, rom saxelmwifo saTanadod ver uzrunvelyofs piris uflebebisa da Tavisu-
flebebis dacvas. bolo periodSi mediasivrce gadaitvirTa ukanonod mopovebuli piradi 
cxovrebis amsaxveli kadrebiTa da informaciiT, rac kidev erTi dasturi da Sedegia aR-
niSnuli kuTxiT saxelmwifos araefeqtianobisa. amasTan, imdenad mwiria dazaralebulTa 
dacvis saSualebebi, rom adamianebs uWirT xelyofili piradi araqonebrivi uflebebis 
jerovnad dacva, xolo vinaidan piradi araqonebrivi uflebebis xelyofa dazaralebulis 
arsebaSi mimdinare iseT fsiqikur procesebs ukavSirdeba, romelic gamowveulia sulieri 
da moraluri tanjva-wamebiT, miyenebuli moraluri tkivili imdenad Zlieri SeiZleba aR-
moCndes, rom Tu ziani jerovnad ar iqneba anazRaurebuli, dazaralebulma SesaZlebelia, 
moindomos samarTlianobis aRdgena ZaladobiT, rac erTob saziano da saxifaToa rogorc 
mxareTaTvis, aseve zogadad sazogadoebisTvis da saxelmwifosTvisac.

Jurnalisturi gamoZieba da piradi araqonebrivi uflebebi

„Jurnalisturi gamoZieba“ pirobiTi cnebaa, vinaidan am saxis saqmianobas ar icnobs 
oficialuri kanonmdebloba. marTalia, Jurnalisti prokuroris, gamomZieblis an/da 
braldebulis msgavsad ar warmoadgens gamoZiebis mwarmoebel subieqts, Tumca, mis mier 
Catarebuli Jurnalisturi gamoZiebis procesSi mopovebuli masalebi, Tu isini Seicaven 
informacias danaSaulis Sesaxeb, avaldebulebs saxelmwifo organoebs, prokurorisa da 
gamomZieblis saxiT, daiwyon gamoZieba. Sesabamisad, Tu dadasturda Jurnalisturi ga-
moZiebis procesSi mopovebuli informaciis namdviloba, igi savsebiT legitimuri gziT 
SeiZleba iqces mtkicebulebadac.

marTalia samoqalaqo samarTali amgvar SesaZleblobas moklebulia, Tumca, Jurnal-
isturi gamoZiebis procesSi mopovebul masalebs/informaciebs SesaZlebelia, rom mt-
kicebulebis Zala mieniWos da iqces samoqalaqo materialuri samarTliT aRiarebuli 
uflebebis, gansakuTrebiT ki piradi araqonebrivi uflebebis - saqarTvelos samoqalaqo 
kodeqsis me-18 muxliT gaTvaliswinebuli  pativis, Rirsebis, saqmiani reputaciisa da sxva 
uflebebis xelyofis saqmeze iseT mtkicebulebad, romelic adasturebs piradi araqone-
brivi uflebebis xelyofis faqtis arsebobas.

aRsaniSnavia, rom Tavad samoqalaqo kodeqsic ar uaryofs Jurnalisturi gamoZiebis 
procesSi mopovebuli masalebis mtkicebulebad gamoyenebis SesaZleblobas, radgan er-
TaderTi, rasac iTxovs kanonmdebeli, aris is, rom  pirma, visi uflebebic Seilaxa, unda 
daicvas kanoniT dadgenili wesi.1

am Temis Sesaxeb saubrisas, aucilebelia aRvniSnoT, rom „presisa da masobrivi infor-
maciis sxva saSualebebis Sesaxeb” kanonis 21-e muxlis Sesabamisad, „Jurnalisti aris piri, 
romelic agrovebs, qmnis, aredaqtirebs an amzadebs masalebs masobrivi informaciis sa-
SualebebSi gamosaqveyneblad da aqvs saTanado rwmuneba an aris JurnalistTa registri-

1 saqarTvelos samoqalaqo kodeqsi. muxli 18.2.
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rebuli kavSiris wevri”.2 
kanonis aRniSnuli norma sakmaod moZvelebulia, radganac sakanonmdeblo doneze am 

cnebis ganmartebis aucilebloba ar arsebobs. nebismier pirs aqvs ufleba, Tavisuflad 
Seagrovos da gaavrcelos informacia, agreTve eweodes Jurnalistur saqmianobas yovel-
gvari nebarTvis, licenziis, anda Jurnalisturi kavSiris wevrobis gareSe. amitomac, kan-
onis am normam dakarga Tavisi mniSvneloba. kanonis rudimentulobas adasturebs am mux-
lis meore winadadebac - „Jurnalisti Tavis saqmianobaSi xelmZRvanelobs JurnalistTa 
saerTaSoriso federaciis mier Camoyalibebuli principebiT“. aRsaniSnavia, rom saqarT-
velos parlamentis mier pirveli mosmeniT miRebul kanonproeqtSi Jurnalistis cneba 
ganmartebuli ar aris”.3 

aqedan gamomdinare, rac yvelaze mniSvnelovania, Jurnalistma unda imoqmedos kanonis 
farglebSi, raTa mis mier mopovebuli masala sasamarTlo davis obieqtad ki ar iqces, 
aramed piriqiT, saWiroebis SemTxvevaSi, mis mier mopovebuli masala davis gadawyvetaSi 
daexmaros saqmis monawiles. 

rogorc wesi, Jurnalisturi gamoZieba ufro sisxlis samarTlis sferosTan asocird-
eba, Tumca misi roli aranakleb mniSvnelovania kerZo samarTlebriv urTierTobebsa da 
davebis gadawyvetis procesSi. kerZod, Jurnalisturi gamoZiebis mier mopovebuli ma-
salebi, SeiZleba mosarCelis an mopasuxis mier gamoyenebul iqnes sasamarTlo procesSic, 
magram aRsaniSnavia, rom mis mier mopovebuli masalebi ar unda iyos cilismwamebluri da 
zians ar unda ayenebdes piris pativs, Rirsebas da saqmian reputacias.

rac Seexeba Jurnalistis CarTulobas samarTalwarmoebis procesSi da mis mier Jur-
nalisturi gamoZiebiT mopovebul masalebisTvis mtkicebulebis Zalis sakiTxs, igi sxva-
dasxvagvarad SeiZleba ganxorcieldes da damokidebulia Tu ra saxis samarTalwarmoe-
basTan gvaqvs saqme. magaliTad, garda imisa, rom Jurnalisti dakiTxos gamomZiebelma, 
prokurorma, sasamarTlom an/da gamohkiTxos braldebulma mis winaaRmdeg warmoebuli 
gamoZiebis farglebSi da mopovebuli masalebis Cvenebaze darTvis Sedegad igi iqces mt-
kicebulebad, sisxlis samarTlis procesSi Jurnalisti SeiZleba mogvevlinos rogorc 
sasamarTlos megobari, anu, rogorc miukerZoebelma subieqtma, romelsac amoZravebs mx-
olod WeSmaritebis dadgenis mizani, SeuZlia miawodos sasamarTlos mis mier Catarebuli 
Jurnalisturi gamoZiebiT mopovebuli masalebi, rac SesaZlebelia, saqmesTan misi mniS-
vnelobidan gamomdinare, sasamarTlom cnos dasaSveb mtkicebulebad da daurTos saqmes.

analogiurad, sasamarTlos megobris instituts icnobs saqarTvelos administraciuli 
saproceso kodeqsic. kerZod, sasamarTlos megobris Sesaxeb regulacias Seicavs am kod-
eqsis me-161 muxli.

zemoT aRniSnuli cxadyofs, rom qarTuli kanonmdebloba, sxva araerTi qveynis kanon-
mdeblobis msgavsad, uSvebs inkviziciuri xasiaTis samarTalwarmoebasTan dakavSirebul 
saqmeebis ganxilvis procesSi sasamarTlos megobris institutis gamoyenebis SesaZleblo-
bas. saqarTvelos samoqalaqo saproceso kanonmdebloba ki amgvar SesaZleblobas mokle-
bulia, ris gamoc Jurnalisturi gamoZiebis mier mopovebuli masalebis gamoyeneba mxaris 
mier Tavisi poziciis, Tavisi sarCelis an Sesageblis dasadastureblad, garkveulwilad, 
problematuria. gansakuTrebiT maSin, roca Jurnalisti ar TanamSromlobs mxaresTan, 
Tumca mzadaa sasamarTlosTan TanamSromlobisaTvis, saqarTvelos samoqalaqo saproce-
so kodeqsSi ki ar mogvepoveba calke muxli sasamarTlos megobris Sesaxeb. Sesabamisad, 
migvaCnia, rom samoqalaqo saproceso kodeqsic unda iTvaliswinebdes msgavs normas, ro-
melic moxsnis iseTi saxis problemebs, romlebic zemoT vaxseneT.

Jurnalisturi gamoZiebis procesSi mopovebul masalebs SeuZlia adamianis pativisa da 
Rirsebis (aseve sxva piradi araqonebrivi uflebis) rogorc ganadgureba, aseve maTi res-
tituciac, anu Tavdapirveli mdgomareobis metnaklebad aRdgena sazogadoebis da TviT 
dazaralebulis TvalSi, riTac sazogadoebac moigebs da is piric, romlis uflebebic 

2 „presisa da masobrivi informaciis sxva saSualebebis Sesaxeb“ saqarTvelos kanoni. muxli 21.
3 http://www.nplg.gov.ge/gsdl/cgi-bin/library.exe?e=d-01000-00---off-0samartal--00-1--0-10-0--0-0---0prompt-10--.%2e-4--

--4---0-0l--11-en-10---10-help-50--00-3-1-00-0-00-11-1-1utfZz-8-00-0-11-1-0utfZz-8-10&a=d&c=samartal&cl=CL4.4&d=HASHf-
9327b4c3be5215f7b21ac.8.
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usafuZvlod iyo xelyofili.
aRniSnulis TvalsaCino magaliTs warmoadgens adamianis uflebaTa evropuli sasamarT-

los gadawyvetilebebi, romlebic aseve cxadyofs, rom Jurnalisturi gamoZiebis proces-
Si moZiebuli masalebiT, rogorc mtkicebulebebiT, SesaZlebelia ara mxolod pirovnebis 
pativisa da Rirsebis, aramed saqmiani reputaciis Selaxvac.

msgavs sasamarTlo gadawyvetilebebs didi precedentuli mniSvneloba gaaCnia, radgan  
„warmodgena, rom Jurnalisti xelSeuxebelia“, TandaTan fermkrTaldeba da igi dgeba 
im aucileblobis winaSe, rom Jurnalisturi gamoZiebis Catarebisas Jurnalisti unda 
moqmedebdes keTilsindisierad, winaswar gadamowmebul faqtebze dayrdnobiT da sazo-
gadoebas awvdides sando da dazustebul informacias. amisTvis ki man guldasmiT unda 
Seiswavlos mis mier miTiTebuli faqtebis realoba da SeZlos sinamdvilesTan maTi Sesa-
bamisobis damtkiceba.4   

zemoTqmuli ise ar unda iqnes gagebuli, rom Jurnalisturi gamoZiebis procesSi 
Jurnalists TiTqosda ekrZalebodes sazogadoebrivi interesis mqone sakiTxebze saku-
Tari azris gamoTqmis SesaZlebloba. piriqiT, adamianis uflebaTa evropuli sasamarTlo 
moiTxovs mis iurisdiqcias daqvemdebarebul saxelmwifoebSi iseTi garemos Seqmnas, roca 
piri (am SemTxvevaSi Jurnalisti) ar moerideba, sisxlissamarTlebrivi Tu sxva saxis san-
qciebis gamoyenebis SiSiT, sazogadoebrivi interesis mqone sakiTxebze azris gamoTqmas.5 
metic, evrosasamarTlo pirdapir avaldebulebs erovnuli saxelmwifoebis uflebamosil 
organoebs, TavianTi dominanturi mdgomareobidan gamomdinare, moTmineba gamoiCinon da 
Tavi Seikavon  sisxlis samarTlis saqmis dawyebisgan maTi kritikis SemTxvevaSi, Tundac 
igi iyos provokaciuli da Seuracxmyofeli.6 

aRniSnuli cxadyofs, rom Jurnalisturi gamoZiebis procesTan da mis mier mopovebul 
masalebTan dakavSirebiT, erovnul kompetentur organoebs moeTxovebaT pativiscemis ga-
moxatva, radgan sazogadoebas aqvs gansxvavebuli informaciis miRebis ufleba. Tumca, es 
ise ar unda iqnes JurnalistTa mxridan aRqmuli, rom sityvis da gamoxatvis Tavisufleba 
aZlevT uflebas, „rasac unda, imas ityvis, dawers, gaavrcelebs da pasuxi ar moeTxove-
ba“, radgan ,,adamianis uflebaTa da ZiriTad TavisuflebaTa romis 1950 wlis evropuli 
konvenciis me-10.2 muxlis Sesabamisad, sityvis da gamoxatvis Tavisufleba, Tavis mxriv, 
warmoSobs da iwvevs pasuxismgeblobas. kerZod, isini SeiZleba daeqvemdebaron iseT for-
malobebs, pirobebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia kanoniT da 
aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, teritoriuli mTlia-
nobis, sazogadoebrivi usafrTxoebis, uwesrigobis an danaSaulis Tavidan acilebis, jan-
mrTelobis an zneobis, reputaciis an sxva pirTa uflebebis dacvisTvis, saidumlo in-
formaciis gamJRavnebis Tavidan acilebis an sasamarTlo xelisuflebis avtoritetisa da 
miukerZoeblobis SesanarCuneblad.7

erT-erTi aseTi formaloba, rasac evrosasamarTlo iTxovs, rom daculi iyos Jur-
nalisturi gamoZiebis procesSi, amave sasamarTlos praqtikidan aris, rom Jurnalists 
unda SeeZlos mis mier informaciis aramarto dacva, aramed imis axsnac Tu ratom Caatara 
Jurnalisturi gamoZieba da mopovebul masalebSi ratom  iyo konkretul pirTa qcevis 
zedmetad kritikuli Semfasebeli, xolo Tu es moTxovnebi daculi iqneba, maSin mis mier 
mopovebuli masalebi/informacia ar iqneba winaaRmdegobaSi adamianis uflebaTa evropu-
li konvenciis me-10 muxlTan da Sesabamisad, warmoadgens dasaSveb mtkicebulebas. 

evrosasamarTlos praqtika adasturebs imasac, rom Jurnalistis pasuxismgeblobis 
sakiTxi ar daismeba da Sesabamisad, mis mier Jurnalisturi gamoZiebis procesSi mopove-
buli masalebi kanonieri gziT mopovebul mtkicebulebebad CaiTvleba Tu maTSi gamoxat-
uli mosazrebebis sadavo da polemikuri xasiaTis miuxedavad, aSkaraa, rom igi Seadgens 

4 evrosasamarTlos ganacxadi #18902/91  H.N. v. Italy.  1998 wlis 27 oqtombris gadawyvetileba  D.R. 94. 
gv.21. aseve ganacxadi # 45710/99 Vendens Gand A Ase v. Norway. 2001 wlis 16 oqtombris gadawyvetileba.

5 evrosasamarTlos  1989 wlis 22 Tebervlis gadawyvetileba saqmeze ,,Barford  v. Denmark-is saqmeze gad-
awyvetilebis 29 punqti, seria A, #149.

6 evrosasamarTlos 2000 wlis 16 martis gadawyvetileba  saqmeze ,,Ozgur Cundem  v.Turkey”.
7 p.(T) moniava. ,,pativis, Rirsebis da saqmiani reputaciis dacvis ufleba sazRvargareTis qveynebSi“. 

gamomcemloba ,,meridiani,“ Tbilisi, 2004 weli. gv. 96-97.
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politikuri sakiTxebis irgvliv gamarTuli diskusiis nawils da amdenad, ar warmoadgens 
gaumarTlebel Tavdasxmas konkretul pirovnebaze. 

Jurnalists Jurnalisturi gamoZiebis Catarebis procesSi moeTxoveba aseve, rom gan-
sakuTrebuli sifrTxiliT gaaSuqos konfliqtebi da daZabuli mdgomareoba, raTa ar gax-
des siZulvilis gamomxatveli da Zaladobisken momwodebeli masalebis gamavrcelebeli. 
aseve, aseT SemTxvevaSi, masobrivi sainformacio saSualebebis mepatroneTa pasuxismge-
blobac SeiZleba dadges avtor JurnalistTan erTad, radgan neba darTo dabeWdvaze, 
sainformacio sivrceSi mauwyeblis gziT gadacemaze da a.S. 

Zalzed saintereso Temaa aseve Jurnalisturi gamoZiebis procesSi audio da video Caw-
eris ganxorcielebis sakiTxi, vinaidan Jurnalisturi gamoZiebis masalebi, garda iSviaTi 
gamonaklisisa, gamyarebulia audio da video CanawerebiT, romelTa mimarTac moqmedebs 
Canaweris namdvilobis prezumfcia vidre ar damtkicdeba maTi siyalbe.

yovelive zemoT Tqmuls cxadyofs da amyarebs evropuli sasamarTlos Sesabamisi gad-
awyvetilebebi da radgan saqarTvelom adamianis uflebaTa evropuli sasamarTlos praq-
tikis sakanonmdeblo sanqcionireba ganaxorciela, evropuli sasamarTlos mier miRe-
bul gadawyvetilebebs, maTSi formulirebul qcevis wessa da samarTlebriv debulebebs 
savaldebulo Zala mieniWa yvela im subieqtisaTvis, romlebic analogiur situaciaSi 
aRmoCndeba. Sesabamisad, Tvisobrivad axal safexurze iqna ayvanili samoqalaqo sapro-
ceso kodeqsiT gaTvaliswinebuli SejibrebiTobis principi, radgan mxareebs meti Sesa-
Zlebloba gauCndaT imisa, rom TavianTi codnisa da praqtikuli gamocdilebis xarjze, 
sasamarTloebs miaRebinon iseTi gadawyvetilebebi, romlebic moiTxoven arsebuli kanon-
mdeblobis interpretirebas evrosasamarTlos precedentul samarTalTan mimarTebaSi8. 

Jurnalisturi gamoZiebis Sesaxeb saubrisas uaRresad mniSvnelovania ganvixiloT saqa-
rTvelos sakonstitucio sasamarTlos gadawyvetilebebi gamoxatvis TavisuflebasTan da-
kavSirebiT - „gamoxatvis Tavisuflebis ufleba demokratiuli sazogadoebis arsebobis, 
misi srulfasovani ganviTarebis erT-erTi aucilebeli winapirobaa. azrisa da infor-
maciis Seuferxebeli gavrceleba uzrunvelyofs SexedulebaTa mravalferovnebas, xels 
uwyobs sazogadoebisTvis mniSvnelovan sakiTxebze sajaro da informirebul msjelobas, 
SesaZlebels xdis sazogadoebriv cxovrebaSi sazogadoebis TiToeuli wevris CarTulo-
bas.9“  aseve, saqarTvelos sakonstitucio sasamarTlom aRniSna, rom „gamoxatvis Tavisu-
fleba demokratiuli sazogadoebis safuZvelia, am uflebis saTanado uzrunvelyofis 
gareSe praqtikulad SeuZlebelia sxva uflebebis srulyofili realizacia”.10

aseve saintereso da gasaTvaliswinebelia evropis sabWos samarTlebrivi aqtebi, sadac 
saubaria, rom „gamoxatvis Tavisufleba moicavs informaciisa da mosazrebebis miRebisa 
da gavrcelebis Tavisuflebas sajaro xelisuflebis Carevis gareSe da sazRvrebis mi-
uxedavad, rogorc es aRniSnulia adamianis uflebaTa evropuli konvenciis me-10 muxlSi. 
aRniSnuli debulebis Tanaxmad, am TavisuflebiT sargeblobas Tan sdevs valdebulebebi 
da pasuxismgebloba, gansakuTrebiT sxvaTa reputaciisa da uflebebis dacvis Tvalsaz-
risiT.11

aRsaniSnia, rom piradi araqonebrivi uflebebis dacva absoluturi privilegiiT ar 
sargeblobs, radgan sazogadoebas gaaCnia informaciis miRebis ufleba rogorc politi-
kur moRvaweTa, ise konkretul Tanamdebobis pirTa (gansakuTrebiT, Tu es piri daqirave-
buli moxelea) mier SesaZlo danaSaulis Cadenis Sesaxeb. am saqmeSi ki, rogorc adamianis 
uflebaTa evropulma sasamarTlom araerT gadawyvetilebaSi miuTiTa, gansakuTrebuli 
roli eniWebaT masobrivi informaciis saSualebebs, ris gamoc, Tu Jurnalisti moqmedebs 
keTilsindisierad da eyrdnoba oficialur angariSs, mas ar sWirdeba misi kidev erTxel 

8 p. (T) moniava. „Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi“. Tbilisi, 2013 weli, gv. 
70.

9 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis #1/1/468 gadawvetileba
saqmeze „saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“,II Tavi,par. 26.
10 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris #1/3/421,422 gadawyvetileba saq-

meze „saqarTvelos moqalaqeebi - giorgi yifiani da avTandil ungiaZe saqarTvelos parlamentis winaaRmdeg“, 
II Tavi, par. 6.

11 mediasTan dakavSirebuli evropis sabWos samarTlebrivi aqtebis krebuli, gv5.
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Semowmeba imisTvis, rom gaavrcelos sazogadoebrivi interesis Semcveli nebismieri in-
formacia.12  analogiurad, evrosasamarTlos precedentuli gadawyvetilebebidan gamom-
dinare aSkaraa, rom aranair SezRudvas ar eqvemdebareba Jurnalistis Tavisufleba Tu 
masmediaSi gavrcelebuli informacia ukve iyo gamJRavnebuli da misi saidumlod Senaxvis 
aucilebloba ar arsebobs13  da rom evropuli sasamarTlos gadawyvetilebebi mkacria 
mxolod im Jurnalistebis mimarT, romlebic gadaumowmebeli, sinamdvilesTan Seusabamo 
faqtebis demonstrirebas axdenen, xolo SefasebiTi xasiaTis msjelobaTa WeSmariteba ar 
eqvemdebareba mtkicebas.14  anu, Jurnalists aqvs ufleba, SefasebiTi xasiaTis msjelobiT 
gamoxatos Tavisi azri maSinac, Tu misi WeSmaritebis damtkiceba ar SeuZlia.15

daskvna

rogorc aRvniSneT, Jurnalisturi gamoZiebis Catarebisas Jurnalisti unda moqmedeb-
des keTilsindisierad, winaswar gadamowmebul faqtebze dayrdnobiT da sazogadoebas 
awvdides maqsimalurad sando da dazustebul informacias.

amasTan, saxelmwifo valdebulia, Seqmnas iseTi samarTlebrivi garemo, sadac Jurnal-
isti ar moerideba, sisxlissamarTlebrivi Tu sxva saxis sanqciebis gamoyenebis SiSiT, 
sazogadoebrivi interesis mqone sakiTxebze azris gamoTqmas. metic, saxelmwifo valdebu-
lia moTmineba gamoiCinos da Tavi Seikavos  sisxlis samarTlis saqmis dawyebisgan maTi 
kritikis SemTxvevaSi, Tundac igi iyos provokaciuli da Seuracxmyofeli.

Jurnalisturi gamoZiebis procesTan da mis mier mopovebul masalebTan dakavSirebiT, 
saxelmwifos moeTxovebaT pativiscemis gamoxatva, radgan sazogadoebas aqvs gansxvave-
buli informaciis miRebis ufleba. Tumca, meores mxriv, sityvisa da gamoxatvis Tavisu-
fleba ar aTavisuflebs Jurnalists keTilsindisierebis valdebulebisagan da ar gamor-
icxavs mis pasuxismgeblobas. 
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sisxlis samarTlis procesSi informaciisa da mtkicebulebis 
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Abstract

The analysis of some particular articles of Criminal Procedure Code of Georgia has showed us the 
information obtained at the pre-trial investigation stage; the subject containing such information, 
document, material or other object is considered as an evidence but eventually they are subject to 
examination and evaluation by court (judge) at the court investigation stage (exception is if the pros-
ecutor, with his / her resolution at the investigation stage will terminate the criminal case or criminal 
prosecution) because of simple reason that establishment of “guilt” - the third mark of the symbol of 
crime stipulated by 7-th article of Criminal Code of Georgia or individual-legal condemning of the 
person in commitment of unlawful act committed by him / her constitutes the only exclusive right of 
the court (judge).

For this purpose, we suppose that exactly this conditions an interpretation of assertion concept of 
3-rd article of Criminal Procedure Code of Georgia. But we still think, probably it would be better if 
the legislator will focus on the problem existed in the procedure code and unequivocally will state, if 
from which stage of process do subject, document, material or other object consisting of such infor-
mation acquire the significance of assertive power. It is natural, that by this the different points of view 
and misunderstanding will be settled (removed), which exist in today`s theory and practice. 

abstraqti

saqarTvelos sisxlis samarTlis saproceso kodeqsis calkeuli muxlebis  analizma 
gviCvena, mxareebis mier winasasamarTlo gamoZiebis etapze mopovebuli informacia, am 
informaciis Semcveli sagani, dokumenti,  nivTiereba an sxva obieqti mtkicebulebad aris 
miCneuli, magram isini sabolood mainc sasamarTlos (mosamarTlis)  mier sasamarTlo 
gamoZiebis stadiaze Semowmebasa da Sefasebas eqvemdebareba (gamonaklisia Tu prokurori 
gamoZiebis stadiaze Tavisi dadgenilebiT Sewyvets sisxlis samarTlis saqmes, anda sisx-
lissamarTlebriv devnas), im ubralo mizezis gamo, rom saqarTvelos sisxlis samarT-
lis kodeqsis me-7 muxliT gaTvaliswinebuli danaSaulis cnebis mesame niSnis „ bralis’’ 
dadgena, anu piris individualuri-samarTlebrivi gakicxva mis mier Cadenil marTlsawi-
naaRmdego qmedebis CadenaSi, mxolod da mxolod sasamarTlos (mosamarTlis) eqskluziur 
uflebas warmoadgens. 

amitomac, vfiqrobT swored amiTaa ganpirobebuli saqarTvelos sisxlis samarTlis 
saproceso kodeqsis me-3 muxlis mtkicebulebis cnebis amgvari interpretacia. magram 
mainc vfiqrobT, albaT umjobesia Tu ki kanonmdebeli yuradRebas gaamaxvilebs sapro-
ceso kodeqsSi arsebul problemaze, da calsaxad daafiqsirebs, Tu procesis romeli 
stadiidan iZens mxareebis mier mopovebuli informacia,  am informaciis Semcveli sagani, 
dokumenti,  nivTiereba an sxva obieqti, mtkicebulebiTi Zalis mniSvnelobas. amiT ki, 
bunebrivia, moixsneba am mimarTulebiT  urTierTgansxvavebuli Sexedulebebi da gauge-
broba, romelic dReisaTvis arsebobs Teoriasa da  praqtikaSi.
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Sesavali

SeiZleba damajereblad iTqvas, rom mtkicebulebas sisxlis samarTalwarmoebis pro-
cesSi erT-erTi centraluri adgili ukavia, es ki, upirveles yovlisa, ganpirobebulia 
imiT, rom mxolod mtkicebulebaTa meSveobiT xdeba piris braleulobis dadgena mis mier 
inkrimirebul qmedebaSi. 

wina sisxlis samarTlis saproceso kodeqsi erTmaneTisagan ganasxvavebda „mtkicebule-
basa“ da „mtkicebas“. amitomac iyo, rom misi me-15 Tavi, sadac ganxiluli iyo mtkice-
bulebebi, dasaTaurebuli iyo rogorc „mtkicebulebani da mtkiceba“. es gamarTlebulia, 
radganac mtkicebulebis cneba gansxvavdeba mtkicebis cnebisagan. mtkicebulebad iTvleba 
sisxlis samarTlis saqmeze konkretulad dadgenili garemoeba, magaliTad, mowmis Cveneba, 
eqspertis daskvna da a.S., romlis meSveobiTac SesaZlebelia, dadgindes piris braleu-
loba an udanaSauloba, xolo mtkiceba niSnavs mtkicebulebaTa aRmoCenis, damagrebis, 
Semowmebisa da Sefasebis process, ra drosac mtkicebulebac igulisxmeboda; swored amiT 
aris ganpirobebuli is garemoeba, rom iuridiul literaturaSi mtkicebulebebisa da mt-
kicebis problematikis Seswavla „mtkicebiTi samarTlis“  saxelwodebiTaa cnobili.1

ZiriTadi nawili

mtkicebulebaTa cnebidan da stadiebidan (mtkicebis procesidan) gamomdinare,  albaT 
urigo ar iqneba SevexoT „mtkicebis samarTlis’’ saxelmZRvaneloSi2  dasmul sakmaod sain-
tereso sakiTxs, imis Sesaxeb saqarTvelos sisxlis samarTalwarmoebis procesis romeli 
stadiidan iZens informacia, an informaciis Semcveli sagani, dokumenti, nivTiereba an 
sxva obieqti mtkicebulebiT  Zalas gamoZiebis procesSi, anu misi aRmoCenis dros Tu sa-
samarTloSi wardgenis etapidan  da am mimarTulebiT gadmovceT Cveneuli xedva, kerZod 
saxelmZRvanelos avtorebs miaCniaT, rom sisxlis samarTalwarmoebis nebismier stadi-
aze, es iqneba gamoZiebis Tu sisxlissamarTlebrivi devnis procesSi kanoniT dadgenili 
wesiT miRebuli informacia, am informaciis Semcveli sagani, dokumenti,  nivTiereba an 
sxva obieqti  unda iwodebodes, rogorc „mtkicebulebad’’ da ara „informaciad’’, da mas 
unda mieces mtkicebulebis statusi  da Zala, avtorebs am SemTxvevaSi mxedvelobaSi aqvT 
saqarTvelos sssk-is me-3 muxlis 23-e nawilSi mtkicebulebis cnebis interpretacia, imis 
Sesaxeb, rom mtkicebulebad iTvleba kanoniT dadgenili wesiT sasamarTloSi wardgeni-
li informacia da saqarTvelos sssk-is  83-e muxlis me-6 nawilis miTiTeba imis Sesaxeb, 
rom „winasasamarTlo sxdomis gamarTvamde ara ugvianes 5 dRisa mxareebma erTmaneTs da 
sasamarTlos unda miawodon im momentisaTvis maT xelT arsebuli sruli informacia, 
romlis mtkicebulebad sasamarTloSi wardgenasac apireben’’ da fiqroben,  rom zemoaR-
niSnul sakanonmdeblo definiciebSi miTiTebulia „informacia’’  da ara „mtkicebuleba’’,  
rac arasworad miaCniaT da fiqroben es ewinaaRmdegeba sisxlis samarTlis saproceso 
kodeqsis mTel rig muxlebs.

Tu Rrmad CavukvirdebiT mtkicebulebis cnebis definicias advili misaxvedria, is rom 
kanonmdebeli  imdenad sworad ganmartavs mtkicebulebas, rom  arc Teoriasa  da arc 
praqtikaSi ar unda iwvevdes eWvs da zogadad vfiqrobT, arc unda dasmuliyo SekiTx-
va  informacia an informaciis Semcveli sagani dokumenti, nivTiereba  an sxva obieq-
ti  TiTqosda mtkicebulebis Zalas iZens mxolod da mxolod winasasamarTlo sxdomis 
Catarebis Semdeg, anu mas Semdeg, rac mosamarTle ganixilavs maTi,  dasaSvebobis sakiTxs 
da dauSvebs sisxlis samarTlis saqmis arsebiT ganxilvaze,  rogorc mtkicebulebas, im 
ubralo mizezebis gamo, rom jer erTi, moqmedi sisxlis samarTlis saproceso kodeq-

1 b. xaraziSvili, mtkicebiTi samarTali, Tsu, gamomc., Tbilisi,  1982, gv. 18-20; Ю.КОрлов, основы теории 
доказательств в уголовном процессе, М., 2000, с. 22. TeoriaSi mtkicebiTi samarTlis saxelwodebasTan erTad mt-
kicebulebaTa problematikis gadmocemasTan dakavSirebiT gamoiyeneboda termini `mtkicebulebaTa Teoria~, 
rac arasworia. es sakiTxi argumentirebulad daasabuTa profesorma b. xaraziSvilma zemoT miTiTebul naS-
romSi.

2  ix. i.  minaSvili, i. gabisonia,  T..  darsania, mtkicebiTi samarTali, gam. „meridiani’’, Tbilisi, 2020, 
gv.299-304.
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sis 3-e muxlis 23-e nawilis ZaliT kanoniT dadgenili wesiT sasamarTloSi wardgenili 
informacia, am informaciis Semcveli sagani, dokumenti, nivTiereba an sxva obieqti,- 
mtkicebulebaTa miCneuli, gansxvaveba mxolod imaSi mdgomareobs, rom mtkicebuleba-
Ta aRmoCenis, fiqsaciis, damagrebis da Semowmebis uflebiT mxareebi (braldeba, dacva) 
sargebloben, xolo mtkicebulebaTa Sefasebis prerogativa mxolod sasamarTlos eniWe-
ba, sxva sityvebiT rom vTqvaT saqmeze Sekrebili mtkicebulebaTa dasaSvebobis sakiTxi, 
mxareTa Suamdgomlobis safuZvelze ixileba winasasamarTlo sxdomaze, xolo mxareebis 
mier wardgenili mtkicebulebaTa arsebiTi gamokvleva  ki warmoebs pirveli instanciis 
sasamarTloSi, rac Seexeba sasamarTlos, rogorc aRvniSneT valdebulia  mtkicebulebis 
wardgenisas da gamokvlevisas mxareebs Seuqmnas Tanabari SesaZleblobebi,metic mxolod 
sasamarTlo  axdens mxareebis mier sasamarTlo procesze wardgenil mtkicebulebaTa 
saboloo (ramdenad kanonierad iqnen isini mopovebulni)  Sefasebas da Tu ki braldebis 
mxarem sasamarTlo gamoZiebis stadiaze  waradgina gonivruli eWvis miRma gamamtyunebeli 
ganaCenis gamotanisaTvis saWiro mtkicebulebaTa erToblioba, romelic obieqtur pirs 
daarwmunebs piris braleulobaSi sasamarTlo uflebamosilia daadginos gamamtyunebeli 
ganaCeni, xolo aseTi mtkicebulebaTa ar arsebobis SemTxvevaSi gamoitanos gamamarTlebe-
li ganaCeni, anu kanoniT dadgenili wesiT saqmeze Sekrebil yvela mtkicebulebis arsebiTi 
Semowmebisa da Sefasebis  uflebamosilebiT pirveli instanciis sasamarTlo sargeblobs, 
xolo ganaCenis  gasaCivrebis SemTxvevaSi zemdgom sasamarTlo  instanciebi (apelacia,  
kasacia), metic, saqarTvelos sssk me-13 muxlis Sesabamisad mtkicebulebas ara aqvs wi-
naswari dadgenili Zala. braldebulis aRiareba, Tu is ar dasturdeba sxva mtkicebule-
bebiT, sakmarisi ar aris mis mimarT gamamtyunebeli ganaCenis gamosatanad. gamamtyunebeli 
ganaCeni unda efuZnebodes mxolod erTmaneTTan SeTanxmebul, aSkara da damajerebel 
mtkicebulebaTa erTobliobas, romelic gonivrul eWvs miRma adasturebs piris braleu-
lobas, aqedan gamomdinare sruliadac ar aris gamoricxuli, rom sasamarTlom, sxvag-
varad Seafasos mxareebis mier wardgenili mtkicebulebebi da Sesabamisad, miiRos gansx-
vavebuli gadawyvetileba. igive datvirTva gaaCnia iseT SemTxvevas, rodesac prokurori 
braldebuls brals wauyenebs, aseT dros pirze wayenebuli brali prezumfciul xasiaTs 
atarebs, ar aris saboloo,  SesaZlebelia sasamarTlom Secvalos brali, anda braldebu-
lis mimarT daadginos gamamarTlebeli ganaCeni,3 radganac brali, es aris mosamarTlis 
mier  piris individualuri personaluri gakicxva, mis mier Cadenili marTlsawinaaRm-
dego  qmedebisaTvis. aRniSnuli gakicxva dasabuTebuli formiT aris warmodgenili da 
Sefasebuli sasamarTlos mier gamotanil gamamtyunebel ganaCenSi.4  swored amiTaa gan-
pirobebuli saproceso kanonmdeblobaSi ( sssk 3-e muxlis 23-e nawili) mtkicebulebis 
cnebis amgvari definicia, da meorec yovelive zemoaRniSnuli sruliad ar gulisxmobs 
imas, rom informacia, romelic kanoniT dadgenili wesiT mopovebulia gamoZiebis sta-
diaze mtkicebulebis statusi ara aqvs miniWebuli da is gamoyenebuli ar  iqnes sisxlis 
samarTalwarmoebis procesSi, rogorc mtkicebuleba. Cvens mier moyvanil arguments cal-
saxad aRiarebs moqmedi  sisxlis samarTlis saproceso kodeqsis araerTi muxli da  ga-
moZiebis stadiaze mopovebuli informaciebi mtkicebulebis statusiT arian aRWurvilni, 
aRniSnuli muxlebi,  ara Tu ewinaaRmdegebian sssk me-3 muxlis 23-e nawilis moTxovnebs, 
aramed ganapirobeben da naTels xdian im  realur da faqtobriv garemoebasac, rom ga-
moZiebis stadiaze miRebuli informacia mtkicebulebis statusiTaa cnobilni, magram 
isini aucileblad eqvemdebarebian sasamarTlos Sefasebas, magaliTad, sssk me-3 muxlis 
me-10 nawili sadac miTiTebulia, rom gamoZieba-uflebamosili piris mier am kodeqsiT 
dadgenili wesiT ganxorcielebul moqmedebaTa erToblioba, romlis mizania danaSaulTan 
dakavSirebuli mtkicebulebis Segroveba, sssk  83-e muxlis me-8 nawili ki ganmartavs, rom 

3 m. mamniaSvili, axali sisxlis samarTlis saproceso kodeqsis calkeuli aspeqtebi, soxumis saxelm-
wifo universitetisiuridiuli fakultetis 30 wlisadmi  miZRvnili  respublikuri samecniero konferenciis 
masalebi, Tbilisi 2010-2012, gv.57-58.

4 o. gamyreliZe,  marTlwinaaRmdegobis cneba da sisxlis samarTlis kanoni, soxumis saxelmwifo uni-
versitetis iuridiuli fakultetis Seqmnis 30 wlisaTvis miZRvnili  respublikuri samecniero konferenciis 
masalebi, Tbilisi-2012, gv. 17-21.
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braldebulis sasamarTloSi pirvel wardgenamde, romelic sisxlissamarTlebrivi devnis 
stadiaze xorcieldeba, mxareebi valdebulni arian miscen erTmaneTs  im informaciisa da 
mtkicebulebis gacnobis SesaZlebloba, romelTa sasamarTloSi wardgenasac isini apire-
ben,  aseve gadascen werilobiTi mtkicebulebis aslebi, aseve me-3 muxlis  11-e nawili, 
romlis Tanaxmadac, dasabuTebuli varaudi aris sagamoZiebo moqmedebis CatarebisaTvis 
an/da aRkveTis RonisZiebis gamoyenebisaTvis gaTvaliswinebuli mtkicebulebaTa stand-
arti; amasTan erTad, me-3 muxlis me-11 prima muxlis Tanaxmad saqmis arsebiTi ganxilvis 
gareSe ganaCenis gamosatanad sakmarisi mtkicebulebebi aris mtkicebulebebi, romlebic 
daarwmunebda obieqtur pirs, rom braldebulma Caidina danaSauli, imis gaTvaliswinebiT, 
rom braldebuli aRiarebs danaSauls, sadavod ar xdis braldebis mxaris mier wardgenil 
mtkicebulebebs da uars ambobs sasamarTlos mier misi saqmis arsebiTi ganxilvis Taobaze.

Cvens pozicias kidev ufro amyarebs da naTelsayofs, sisxlis samarTlis saproceso 
kodeqsis araerTi muxli,  kerZod sisxlis samarTlis saproceso kodeqsis 77-e muxli, 
romelic  nivTier mtkicebulebas eZRvneba naTqvamia, rom SedarebiTi kvlevis nimuSi Sen-
acvlebadi nivTieri mtkicebulebaa, nivTieri mtkicebuleba unda daTvalierdes da dai-
luqos;  daTvalierebisas unda gamovlindes da aRiweros obieqtis individualuri da 
gvareobiTi niSani. (rac gamoZiebis stadiaze xorcieldeba-xazgasma Cemia m.m.).

amave muxlis me-4 nawilis Tanaxmad saqmis arsebiTi ganxilvis dros mxolod is mtkice-
bulebaa dasaSvebi, romlis avTentikurobac dasturdeba, anu aseT SemTxvevaSi bunebrivia 
unda moxdes amgvari mtkicebulebis Sefaseba, romlis eqskluziuri uflebamosilebiTac 
mxolod sasamarTlo sargeblobs, Tumca  gamoZiebis stadiaze, aseTi informacia mtkice-
bulebad aris miCneuli.

imaves Tqma SeiZleba, saqarTvelos sssk-is  78-e muxliT gaTvaliswinebul dokumentis 
mtkicebulebaTa ZalasTan dakavSirebiT, sadac miTiTebulia, rom mxaris moTxovnis SemTx-
vevaSi dokuments mtkicebulebiTi Zala aqvs,  Tu cnobilia misi warmomavloba, vfiqrobT, 
aRniSnuli sakiTxis garkveva, mxareebis (braldeba, dacva) mier gamoZiebis stadiaze did 
sirTules ar unda warmoadgendes da Tu SemowmebiT  dadginda dokumentis warmomavloba 
da avTentikuroba is bunebrivia mtkicebulebis Zalas SeiZens,  Tumca rogorc sxva nebi-
smieri mtkicebuleba, sabolood mainc sasamarTlos Sefasebas eqvemdebareba. 

metic, saqarTvelos sisxlis samarTlis saproceso kodeqsis 105-e muxli iTvaliswinebs 
gamoZiebis an|da sisxlissamarTlebrivi devnis Sewyvetis safuZvlebs,  rac imas gulisx-
mobs, rom kanoniT gaTvaliswinebul SemTxvevebSi, magaliTad Tu ar arsebobs sisxlis 
samarTlis kanoniT gaTvaliswinebuli qmedeba; Tu qmedeba ar aris marTlsawinaaRmdego 
da a.S.. saqmeze yovelmxrivi, sruli da obieqturi gamoZiebis Catarebis Semdeg, mopovebu-
li mtkicebulebaTa safuZvelze prokurori uflebamosilia gamoitanos dadgenileba ga-
moZiebis anda sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb, ra drosac xelmZRvanelobs 
saqmeze Sekrebili mtkicebulebiT, romelic fasdeba sisxlis samarTlis saqmesTan misi 
relevanturobis,  dasaSvebobisa da utyuarobis  TvalsazrisiT.

amasTanave, unda aRiniSnos isic, rom italiis 1988 wlis 25 oqtombris sisxlis samar-
Tlis saproceso kodeqsiT uaryofilia winaswar gamoZiebis stadiaze prokuroris mier 
Sekrebili informaciebis mtkicebulebiTi mniSvnelobis miniWeba, da  isini mxolod mt-
kicebulebaTa miRebis wyarod moiazreba.

saproceso kanonmdeblobam moiTxova winaswari gamoZiebis procesSi mxareebis mier mop-
ovebuli mtkicebulebaTa wyaroebis Segroveba  da  damagreba  moxdes sasamarTloSi, 
saqmis ganmxilvel mosamarTlesTan, braldebulis samarTalSi micemis stadiidan, romel-
ic wardgenil mtkicebulebebs Seafasebs mxareTa kamaTisa da dapirispirebis safuZvelze.5 

daskvna

amdenad, rogorc saqarTvelos sisxlis samarTlis saproceso kodeqsis calkeuli mux-
lebis  analizma gviCvena, italiis sisxlis samarTlis saproceso kanonmdeblobisagan 

5 evrogaerTianebis qveynebis sisxlis samarTlis saproceso sistemebi, Tbilisi, 2002, gv.  253-254.
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gansxvavebiT, mxareebis mier winasasamarTlo gamoZiebis etapze mopovebuli informacia, 
am informaciis Semcveli sagani, dokumenti,  nivTiereba an sxva obieqti mtkicebulebad 
aris miCneuli, magram isini sabolood mainc sasamarTlos (mosamarTlis)  mier sasamarTlo 
gamoZiebis stadiaze Semowmebasa da Sefasebas eqvemdebareba, (gamonaklisia Tu prokurori 
gamoZiebis stadiaze Tavisi dadgenilebiT Sewyvets sisxlis samarTlis saqmes, anda sisx-
lissamarTlebriv devnas) im ubralo mizezis gamo, rom saqarTvelos sisxlis samarTlis 
kodeqsis me-7 muxliT gaTvaliswinebuli danaSaulis cnebis mesame niSnis „ bralis’’ dadge-
na, anu piris individualuri-samarTlebrivi gakicxva mis mier Cadenil marTlsawinaaRmde-
go qmedebis CadenaSi, mxolod da mxolod sasamarTlos (mosamarTlis) eqskluziur ufle-
bas warmoadgens. amitomac, vfiqrobT swored amiTaa ganpirobebuli saqarTvelos sisxlis 
samarTlis saproceso kodeqsis me-3 muxlis mtkicebulebis cnebis amgvari interpretacia. 

aRniSnul sakiTxTan dakavSirebiT, SevecadeT Zalian mokled gadmogveca Cveni Sexed-
uleba, magram mainc vfiqrobT, albaT umjobesia Tu ki kanonmdebeli yuradRebas gaa-
maxvilebs saproceso kodeqsSi arsebul problemaze, romlis Sesaxebac zemoT gvqonda 
saubari da calsaxad daafiqsirebs, Tu procesis romeli stadiidan iZens mxareebis mier 
mopovebuli informacia,  am informaciis Semcveli sagani, dokumenti,  nivTiereba an sxva 
obieqti, mtkicebulebiTi Zalis mniSvnelobas. amiT ki, bunebrivia, moixsneba am mimar-
TulebiT  urTierTgansxvavebuli Sexedulebebi da gaugebroba, romelic dReisaTvis ar-
sebobs Teoriasa da  praqtikaSi. 
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Abstract 

All investigative structures in the state face new, diverse challenges created by the criminal world 
every day. It is the duty of the state to deal with all the challenges presented as a problem and to solve 
the said issue accordingly. You all know very well that the fight against crime must be done by all 
available means within the law.

In most cases, a person commits a criminal act with his hands. That is why there are often situations 
where fingerprints are found at the crime scene. Since each fingerprint is unique and carries individual 
characteristics, it is impossible in the material world for two identical fingerprints to exist. Based on 
this factual data, forensic scientists use scientific advances in dactyloscopy, through which criminals 
are easily identified.

In Georgia, there is a database of dactyloscopic cards, but it contains some gaps, which may lead 
to delays in solving crimes quickly, hiding criminals from justice or increasing the possibility of com-
mitting new crimes.

This paper is dedicated to the expediency of mandatory fingerprinting in Georgia, the purpose of 
which is to: demonstrate the shortcomings of the existing fingerprinting method and form in Geor-
gia, justify the necessity of introducing mandatory fingerprinting, and also demonstrate the positive 
aspects of introducing mandatory fingerprinting in Georgia.

Based on the above, a qualitative study was conducted, in particular, an in-depth interview with 
specialists in the field, according to the analysis of their answers, it was revealed that the introduction 
of mandatory dactyloscopy in bribery is the most important weapon in the fight against the criminal 
world, for the timely identification of criminals or the detection of disguised crimes and their perpe-
trators.

The latter will largely contribute to crime prevention, prevention and reduction of criminal activity.

abstraqti

saxelmwifoSi arsebuli yvela sagamoZiebo struqtura yoveldRiurad awydeba krimi-
naluri samyaros mier Seqmnil axal, mravalgvar gamowvevebs. swored saxelmwifos mova-
leobaa, rom gaumklavdes problemad warmodgenil yvela gamowvevas da Sesabamisad, mo-
agvaros aRniSnuli sakiTxi. yvelas kargad mogexsenebaT, rom  danaSaulis winaaRmdeg 
brZola aucileblad unda warimarTos kanonis farglebSi arsebuli yvela saSualebiT.

adamiani, danaSaulebriv qmedebas, umetes SemTxvevaSi, xelebis saSualebiT Cadis. 
swored amitom, xSirad, iqmneba viTareba, roca danaSaulis adgilze   fiqsirdeba datove-
buli TiTis kvlebi. iqidan gamomdinare, rom TiToeuli TiTis anabeWdi unikaluri da 
individualuri Tvisebebis matarebelia, SeuZlebelia, materialur samyaroSi arsebobdes 
ori, identurad erTnairi TiTis dvrilovani anabeWdi. am faqtobriv monacemebze dayrd-
nobiT, kriminalistebi iyeneben daqtiloskopiis mecnierul miRwevebs, romlis meSveobi-
Tac martivad xdeba damnaSaveTa identificireba. 
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saqarTveloSi arsebobs daqtiloskopiuri baraTebis monacemTa baza, magram igi Seicavs 
garkveul xarvezebs, ramac, SesaZloa, gamoiwvios danaSaulis swrafi gaxsnis Seferxeba, 
damnaSaveTa mimalva marTlmsajulebisagan an axali danaSaulis Cadenis SesaZleblobis 
gazrda.

winamdebare naSromi eZRvneba savaldebulo daqtiloskopirebis mizanSewonilobas 
saqarTveloSi, romlis mizania warmoaCinos saqarTveloSi arsebuli daqtiloskopirebis 
wesisa da formis xarvezebi,  daasabuTos savaldebulo daqtiloskopirebis SemoRebis 
aucilebloba, aseve, warmoaCinos savaldebulo daqtiloskopirebis SemoRebis dadebiTi 
mxareebi. 

zemoaRniSnulidan gamomdinare, Catarda Tvisebrivi kvleva, kerZod, CaRrmavebuli in-
terviu dargis specialistebTan, romelTa pasuxebis analizis mixedviT gamovlinda, rom 
saqarTveloSi savaldebulo daqtiloskopirebis SemoReba warmoadgens umniSvnelovanes 
iaraRs danaSaulebrivi samyaros winaaRmdeg brZolaSi, damnaSaveTa droulad identifi-
cirebis Tu SeniRbuli danaSaulis da misi Camdeni pirebis gamovlinebisTvis.

vfiqrobT, es ukanaskneli didwilad Seuwyobs xels danaSaulis aRkveTas, mis Tavidan 
acilebas da kriminaluri aqtivobis Semcirebas.

savaldebulo daqtiloskopirebis mizanSewoniloba saqarTveloSi

mecnierTa mravalwlianma muSaobam, dakvirvebebma da cdebma sazogadoebas araerTi 
sikeTe moutana. TiTebis bolo falangebze aRmocenebuli dvrilovani xazebis erToblio-
ba qmnis dvrilovan qargebs da mecnierebas, romelic Seiswavlis mas, ewodeba daqtilo-
skopia.

damnaSave, danaSaulis umetes nawils, xelebiT sCadis. swored amitom, daqtiloskopia 
aqtiurad gamoiyeneba SemTxvevis adgilze aRmoCenili anabeWdebis identificirebisTvis. 
miuxedavad mecnierebis am dargis ganviTarebisa, saqarTveloSi mainc ikveTeba calkeuli  
xarvezebi, romlebic ar iZleva daqtiloskopiaSi arsebuli SesaZleblobebis maqsimalu-
rad gamoyenebis saSualebas.

es sakiTxi sakmaod aqtualuria dRevandel sagamoZiebo sistemisTvis, radgan mniS-
vnelovania sagamoZiebo teqnikuri saSualebebis ise ganviTareba, romelic xels Seuwyobs 
danaSaulis ufro martivad da droulad gaxsnas.   

naSromis mizania, warmoaCinos saqarTveloSi arsebuli daqtiloskopiuri bazis xarve-
zebi da  xazi gausvas savaldebulo daqtiloskopirebis aucileblobas.

aucilebelia aRiniSnos, rom daqtiloskopiuri bazis arseboba saqarTveloSi ukve war-
moadgens wingadadgmul nabijs. Tumca, mxolod misi arseboba ar aris sakmarisi danaSau-
lis droulad da srulad gaxsnisaTvis. problema swored maSin iCens Tavs, Tu bazaSi ar 
gvaqvs TiTis anabeWdebi, romlebic SemTxvevis adgilzea aRmoCenili. 

zemoTqmulidan gamomdinare, mniSvnelovania SevexoT im xarvezebs, romlebic daqtilo-
skopiur bazas arasrulyofils xdis. gansakuTrebiT mniSvnelovania Semdegi ori magaliTi:

1. pasportis gacemisas aRebuli mxolod erTi TiTis anabeWdi.1  
2. arasruli daqtiloskopiuri baza.
ganvixiloT TiToeuli maTgani. ra xdeba im SemTxvevaSi, Tu danaSaulis adgilze aris 

danarCeni TiTis anabeWdebi, garda im erTisa, romelic sapasporto bazaSia daregistri-
rebuli?  ra Tqma unda, es aWianurebs gamoZiebas da aris SesaZlebloba, rom saerTod ver 
dadgindes SemTxvevis adgilidan amoRebuli TiTis anabeWdis damtovebeli da danaSauli 
gauxsneli darCes.  

imisaTvis, rom es sakiTxi ufro naTeli gaxdes, aucilebelia moviyvanoT statisti-
ka, romelic gamoTxovilia saxelmwifo servisebis ganviTarebis saagentodan:  „pasuxad 
moTxovnaze, romliTac iTxovT informacias im pirTa raodenobis Sesaxeb, romlebsac 
saqarTveloSi aqvT aRebuli biometriuli pasporti, gacnobebT, rom saqarTvelos moqa-

1 saqarTvelos kanoni „saqarTvelos moqalaqeTa da saqarTveloSi mcxovreb ucxoelTa registraciis, 
piradobis (binadrobis) mowmobisa da saqarTvelos moqalaqis pasportis gacemis wesis Sesaxeb“, 2005, 203-e 
muxli, me-3 punqti.
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laqis biometriuli pasporti aRebuli aqvs 1 930 533 (erTi milion cxraas ocdaaTi aTas 
xuTas ocdacameti) pirs (aRniSnul raodenobaSi Seyvanili arian amJamad gardacvlili 
pirebic)”.2  (ix.danarTi N1)

saqarTvelos mosaxleobis raodenoba 2022 wlis 1 ianvrisTvis Seadgenda 3 688 600 ada-
mians. es niSnavs imas, rom mosaxleobis3  52%-is anabeWdi arsebobs limitirebuli saxiT 
da am raodenobaSi moiazreba gardacvlilebi, rac, TavisTavad, mogvcems sxva procentul 
maCvenebels.

gavavloT istoriuli paraleli, radgan es aris im Secdomis gameoreba, rodesac an-
Tropometriul meTodTan erTad, gamoiyeneboda daqtiloskopiuri meTodi, magram aqac 
limitirebulad - 2 anabeWdis moTavsebiT baraTSi.4  korbetis moxsenebaze dayrdnobiT ki 
msgavs Secdomebs uSvebs fineTi, paragvai, Sveicaria.5  

arasrul daqtiloskopiur bazaze metyvelebs Sinagan saqmeTa saministrodan gamoTxo-
vili informacia, romelic migvawoda saeqsperto-kriminalistikurma departamentma: „gac-
nobebT, rom saministros saeqsperto-kriminalistikuri departamentis daqtiloskopiur 
monacemTa bazaSi, dReis mdgomareobiT, ganTavsebulia da inaxeba 780 122 (SvidasoTxmoci 
aTas asocdaori) daqtiloskopiuri baraTi.

SeniSvna: raodenobaSi aRricxulia iseTi daqtiloskopiuri baraTebi, romlebic sxva-
dasxva dros aRebul iqna erTi da imave pirisgan”.6   (ix. danarTi N2)

Tanamedrove saxelmwifoebSi ara mxolod TiTis bolo falangebze moTavsebuli anabe-
Wdebis aReba xdeba, aramed saxsrebis nawilis, xelisgulebis da aseve, xelisgulebis gver-
diTi nawilebisac. 

ismis kiTxva: ras mogvcems savaldebulo daqtiloskopirebis praqtikaSi danergva? 
1. daizogeba resursi, xeli Seewyoba danaSaulis swraf gaxsnas da damnaSaveTa gamov-

lenas;
2. Tu saxelmwifos eqneba srulyofili baza, SeiZleba gauxsneli saqmeebis gadaxedva, 

damnaSave pirebis identificireba, radganac piris anabeWdebi SeiZleba sxvadasxva dros 
Cadenil danaSaulSi figurirebdes;

3. srulyofili baza mogvcems aramarto danaSaulebis gaxsnis, aramed arasworad da us-
amarTlod braldebuli pirebis gamarTlebis SesaZleblobas. ase, magaliTad, torvalidi 
gadmogvcems, rom adolf beki, Tavisi garegnuli msgavsebis gamo, orjer iqna SecdomiT 
dapatimrebuli da msjavrdebuli namdvili damnaSave tompsonis nacvlad.7  miuxedavad 
imisa, rom garegnulad hgavdnen erTmaneTs, aSkara gansxvaveba iyo dvrilovan qargebSi;

4. ugzo-ukvlod dakarguli gvamis identificirebas;
5. dasaxiCrebuli an gaxrwnili gvamis identificirebas, rodesac SeuZlebelia saxiT 

an sxva niSnebiT pirovnebis dadgena. amisTvis rekomendebulia sacxovrebel binaSi mov-
iZioT da amoviRoT TiTis anabeWdebi im nivTebidan, rasac, savaraudod, pirovneba Seexo. 
amavdroulad, unda aviRoT imave saxlSi mcxovrebi an xSirad stumrad myofi pirebis 
TiTebis anabeWdebi, raTa Seviwrovdes mosaZebn pirTa wre. amiT gavumartivebT saqmes daq-
tiloskopistebs.8  

imisaTvis, rom xangrZlivi procesi aviciloT Tavidan da swrafad movaxdinoT identi-
ficireba pirisa, saWiroa SevqmnaT dvrilovani qargebis baza.

kvlevisaTvis, Cvens mier SeirCa Tvisebrivi kvlevis meTodi, kerZod, CaRrmavebuli in-
terviu, raTa misi meSveobiT ufro cxadi gamxdariyo savaldebulo daqtilokopirebis 
mniSvneloba saqarTveloSi. 

2 https://drive.google.com/drive/folders/1xDJ0hCOxt0M9vvcpDCBHGyJ-gENrDps8?usp=sharing
3 https://www.geostat.ge/ka/modules/categories/316/mosakhleoba-da-demografia.
4 The Fingerprint, SourceBook, U.S. Department of JusticeOffice of Justice ProgramsNational Institute of Justice, 2011, gv. 

9-15.
5 The Biometric ID Grid: A Country-by-Country Guide - The Corbett Report - https://www.corbettreport.com/the-biometric-

id-grid-a-country-by-country-guide.
6 https://drive.google.com/drive/folders/1xDJ0hCOxt0M9vvcpDCBHGyJ-gENrDps8?usp=sharing
7 Торвелд И., Сто лет криминалистики, 1974.  с. 69-77, wignidan: fafiaSvili S., daqtiloskopia da misi roli 

damnaSaveobasTan brZolis saqmeSi, Tbilisi, codnis wyaro, 1999, gv.
8 fafiaSvili S., daqtiloskopia da misi roli damnaSaveobasTan brZolis saqmeSi, Tbilisi, codnis wya-

ro, 1999, gv. 26-31.
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kvlevaSi monawileoba miiRo 32 respondentma:  daqtiloskopiis sferoSi moRvawe 
eqsperti - 8, moqmedi mosamarTle - 8, prokurori - 8, gamomZiebeli - 8. Cvens mier winaswar 
SemuSavebul iqna struqturirebuli kiTxvari TiToeuli profesiis respondentisTvis 
daqtiloskopiasTan dakavSirebiT. kvlevis xangrZlivobam Seadgina 1 Tve.

monacemebis Segrovebis Semdeg moxda misi kontent-analizi, ris Sedegadac SemuSavda 
daskvnebi.

• kvlevis pirveli kiTxva TiToeul respondentTan exeboda imas, Tu ra aris daqti-
loskopiuri baza. kvlevaSi CarTuli yvela respondenti sworad da srulyofilad ganmar-
tavda mis arss.

• Semdegi kiTxva daisva gamomZieblebTan da prokurorebTan: aqvT Tu ara maT wvdo-
ma daqtiloskopiur bazasTan, razedac respondentebma kategoriulad uaryofiTi pasuxi 
daafiqsires: „Cven ar gvaqvs wvdoma daqtiloskopiur bazasTan. amisTvis vniSnavT eqsper-
tizas da mivmarTavT saeqsperto-kriminalistikur departaments.“

• kiTxvaze, Tu ramdenad mniSvnelovania daqtiloskopiuri baza damnaSaveTa iden-
tificirebisTvis, yvela respondenti aRniSnavda mis aucileblobas da mniSvnelobas ga-
moZiebisaTvis. 

• kiTxvaze, SeiZleba Tu ara SemTxvevis adgilidan amoRebuli anabeWdis gadatana 
daqtiloskopiur bazaSi, daisva mxolod eqspertebTan, razec maT dadebiTi pasuxi daafiq-
sires.

• mniSvnelovani iyo kiTxvaze pasuxi eqspertisgan: Tu ramdenad usafrTxoa bazaSi ar-
sebuli baraTebi da SeiZleba Tu ara maTi gamoyeneba udanaSaulo piris sawinaaRmdegod? 
respondentebma moiTxoves kiTxvis dazusteba. aqedan gamomdinare, kiTxvis formulireba 
moxda Semdegnairad: SeiZleba Tu ara eleqtronul daqtiloskopiur bazaSi arsebuli ba-
raTebis modificireba ise, rom maT miiRon nivTieri mtkicebulebis saxe da Semdeg maTi 
gadatana moxdes SemTxvevis adgilze? respondentebma daadastures daqtiloskopiuri ba-
zis usafrTxoeba da gamoricxes arsebuli baraTebis gamoyeneba pirovnebis sawinaaRmde-
god.

eqsperti: ra Tqma unda, usafrTxoa daqtiloskopiur bazaSi arsebuli baraTebis moTavse-
ba, radganac, masze wvdoma mxolod saeqsperto-kriminalistikur departaments gaaCnia. am 
baraTebis modificireba imgvarad, rom mieces nivTieri mtkicebulebis saxe, SeuZlebelia. 
fotoaparatiT xorcieldeba daqtilobaraTze arsebuli anabeWdebis gadaReba da Semdgom 
misi asaxva bazaSi. miuxedavad imis, rom Teoriulad vicodiT eqspertebma am moqmedebis 
SeuZleblobis Sesaxeb, mainc CavatareT eqsperimenti da kidev erTxel davadastureT aR-
niSnuli faqti.“

• aris Tu ara saqarTvelos daqtiloskopiur bazaSi baraTebis/monacemebis raode-
noba sakmarisi Sesabamisi gamoZiebis srulyofilad warmarTvisTvis? aRniSnuli kiTxvebi 
daesvaT eqsperts, gamomZieblebs da prokurors. maTi pasuxebis analiziT vaskvniT, rom 
aRniSnuli monacemebi ar aris sakmarisi da xSirad identificirebisas  ar arsebobs damTx-
veva  bazaSi.

• gamomZiebels da prokurors daesvaT kiTxva maT praqtikasTan dakavSirebiT, Tu 
ramdeni anabeWdi damTxveula bazaSi arsebul monacemebTan 10 qeisidan. umetesi respon-
dentis pasuxi iyo, rom ricxobrivad es aris mcire da aRniSnuli ricxvi ar aRemateba 
oTxs. mxolod erTma respondentma moiyvana bevrad maRali maCvenebeli.

• Semdegi kiTxva daesvaT gamomZieblebs, prokurorebs da eqspertebs: gaumartivebT 
Tu ara saqmianobas samarTaldamcavebs savaldebulo daqtiloskopirebis SemoReba?  yve-
la respondentis pasuxi iyo dadebiTi. prokurori  ,,ra Tqma unda, gaumartivebs da es 
udidesi wingadadgmuli nabiji iqneba gamoZiebisTvis. sul mcire, resursebi daizogeba da 
martivad moxdeba damnaSaveTa identificireba.“ 

• aucilebeli iyo, SevxebodiT daqtiloskopiuri eqspertizis Sedegad mopovebu-
li mtkicebulebis mniSvnelobas sasamarTlosTvis. swored amitom, kiTxvebi davusviT 
prokurorebs da mosamarTleebs: ra zegavlenas axdens daqtiloskopiuri eqspertizis Se-
degad mopovebuli mtkicebuleba sasamarTlos gadawyvetilebaze? rogor afasebs daq-
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tiloskopiur monacemebs mosamarTle? Tu yofila maT praqtikaSi SemTxveva, roca aseT 
mtkicebulebas gadauwyvetia gansasjelis bedi? prokurorebma da mosamarTleebma daadas-
tures misi mniSvneloba, magram aRniSnes Sefasebisas sxva mtkicebulebebis mniSvnelobac. 
amasTan, respondentebi TavianTi praqtikidan ixseneben SemTxvevebs, roca zemoaRniSnul 
mtkicebulebas gadamwyveti gavlena mouxdenia saqmis bedi. mosamarTle: ,,arsebobs SemTx-
vevebi, roca braldebulebi acxadeben, rom konkretuli nivTi maTi ar aris, masze xeli 
moakidebines da amis Sedegad darCa TiTis kvali. aseTi mtkicebuleba avTenturi mtkice-
bulebaa.  eqspertis kategoriuli daskvna ki mas erT-erT utyuar mtkicebulebad xdis, 
romlis uaryofa SeuZlebelia. Tumca, rogor da ratom aRmoCnda es kvali SemTxvevis 
adgilze, es ukve Sefasebis sakiTxia“.

• sakiTxis srulyofilad SeswavlisTvis kiTxva daesvaT eqspertebs, gamomZieblebs 
da prokurorebs, Tu ra problemebs awydebodnen daqtiloskopiuri bazis gamoyenebisas. 
TiTqmis yvelam isaubra monacemebis simcireze, xolo eqspertebma daamates, rom teqniku-
rad da programulad daqtiloskopiuri baza gamarTulia.

• aseve sainteresoa, Tu ra uaryofiTi Sedegebi SeiZleba gamoiwvios savaldebulo 
daqtiloskopirebis SemoRebam? aRniSnulze pasuxi daafiqsira oTxive profesiis  warmo-
madgenelma, romlebmac aRniSnes, rom isini ver xedaven uaryofiT mxareebs. 

gamomZiebeli: ,,vfiqrob, rom aRniSnul sakiTxs ara mxolod saxelmwifo unda emxro-
bodes, aramed, rigiTi moqalaqeebic, radganac, realurad, es maTTvis ufro momgebiania“.

mosamarTle: ,,uaryofiT Sedegebs ver vxedav da Tu vxedav, mxolod maSin, Tu  moxdeba 
personaluri monacemebis gamJRavneba“.

• respondentebs daesvaT SekiTxva daqtiloskopiuri bazis gaumjobesebaze da vTx-
oveT mosazrebebis gamoTqma. umetesobam aRniSna, rom baza gaumjobesdeboda monacemebis 
raodenobis gazrdiT, Tu piradobis, pasportis, binadrobis da a.S. mowmobebis gacemisas 
ganxorcieldeboda anabeWdebis aReba. 

mosamarTle -  ,,Cemi azriT, srulwlovnebis daqtiloskopirebasTan erTad unda ganx-
orcieldes 14 wels miRweuli pirebis daqtiloskopirebac iqidan gamomdinare, rom aR-
niSnul asaks miRweuli pirebic figurireben danaSaulSi.“

mizanSewonilad migvaCnia, savaldebulo daqtiloskopirebas  daeqvemdebaros:
1. saqarTvelos  yvela moqalaqe, romelic cxovrobs saqarTveloSi an/da apirebs ucx-

oeTSi gamgzavrebas; 
2. moqalaqeobis armqone pirebi, romlebic cxovroben saqarTveloSi;
3. ucxo qveynis moqalaqeebi. ara aqvs mniSvneloba, ra mizniT imyofebian qveynis teri-

toriaze;
4. sasurvelia, es yvelaferi ganxorcieldes piradobis, binadrobis, pasportis an sxva 

pirovnebis maidentificirebeli dokumentis  gacemisas;
5. daqtiloskopiur bazas, meti aRricxvianobisTvis, saWiroa daematos Sevsebis sxva 

wyaroebi;
6. saWiroa aRibeWdos aTive TiTis anabeWdi, aseve, xelisguli da xelis gulis gverdiTi 

nawilebi;
7. aseve, aTive TiTis anabeWds daematos fotosuraTebi, anfasi da marjvena profili. 

marcxena profilis gadaReba ganxorcieldes mxolod im SemTxvevaSi, Tu arsebobs gansa-
kuTrebuli niSani (naiarevi, sviringi, xali da a.S.);

8. daqtiloskopireba ganxorcieldes foroskopiul donemde. 
saWiroa mTliani xelis daqtiloskopireba, rac niSnavs rogorc aTive TiTis, aseve, sax-

srebis, xelis gulis da xelis gulis gverdiTa nawilis daqtiloskopirebas.
aseve, sasurvelia daixvewos daqtiloskopirebis done, ganxorcieldes dvrilovani qa-

rgebis asaxva da aRbeWdva ara marto daqtiloskopiuri wesiT, aramed foroskopiul do-
neze. aq saubari ar aris foroskopiuli bazis an sistemis Seqmnaze. saubaria imaze, rom 
saWiroebis SemTxvevaSi gavadidoT da davinaxoT ara marto dvrilovani xazebi, aramed 
forebi, raTa SevZloT maTi daTvla, ganlagebis, zomebis gansazRvra. foroskopiis dax-
marebiT Cven SegviZlia davadginoT TiTis anabeWdis damtovebeli, Tundac, ar gvqondes 
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mTliani anabeWdi. es iqneba siaxle da axali meTodi praqtikaSi, romelic, Tavisi Sesa-
ZleblobebiT, did daxmarebas gauwevs gamoZiebas. 

warmodgenili informacia naTels fens am sistemis Seqmnis aucileblobas. aRniSnuli 
moqmedebebi, romlebic rekomendaciis saxiT aris Camoyalibebuli, warmoadgens rTul da 
moculobiT samuSaos, magram is RirebulebiTi miznebi, rac aris dasaxuli, bevrad mniS-
vnelovania. 
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kiberdanaSauli, rogorc danaSaulebrivi qmedebis  
gamovlinebis universaluri forma

giorgi amaSukeli                                                                                        

      kavkasiis saerTaSoriso universitetis

                                     samarTlis mimarTulebis doqtoranti

abstraqti

,,kiberusafrTxoebis’’globaluri da aqtualuri sakiTxi, romelic permanentulad ax-
senebs Tavs msoflio Tanamegobrobas, ganpirobebulia TviT kibersivrcis universalu-
ri xasiaTiT. gansakuTrebiT, specifikurad da mwvaved vlindeba igi socialurad saSiS 
qmedebaTa, anu danaSaulebriv SemadgenlobaTa struqturaSi. eWvgareSea, rom erovnul 
da, ara marto erovnul sisxlissamarTlebriv kanonmdeblobaSi, ,,kiberdanaSaulebriv’’ 
SemadgenlobaTa samarTlebriv-struqturuli da sistemuri mowesrigebis problema, imTa-
viTve, garkveul sakanonmdeblo da samarTlebriv siZneleebs daukavSirda. am garemoebam 
ki, Tavis mxriv, mniSvnelovani gavlena iqonia  calkeul qmedebaTa kriminalizaciis  pro-
cesze. bunebrivad warmoiSoba kiTxva, Tu ra kriteriumebiTa da maxasiaTebeli niSnebiT 
xdeba e.w. ,,kiberdanaSaulebriv’’ qmedebaTa kriminalizacia? aris raime iseTi komponenti, 
romelic ganasxvavebs mas tradiciul SemadgenlobaTa kriminalizaciis procesisgan, Tu 
igi eqvemdebareba dRemde arsebul sakanonmdeblo saqmianobis sayovelTaod aRiarebul 
kriteriumebsa da principebs?  an/da, saerTod, ra mniSvneloba aqvs  mocemul sakiTxze 
yuradRebis gamaxvilebas? ra mecnieruli da praqtikuli mniSvnelobis mqonea ,,kiberdan-
aSaulebriv’’qmedebaTa samarTlebriv- sistemuri mowesrigebis sakiTxi?

rogorc cxovrebiseulma realobam gviCvena, ,,kiberdanaSauli,’’ romlis sakanonmdeb-
lo definiciac ki ar arsebobs, Tavis gamovlinebas poulobs praqtikulad  adamianis 
nebismier qcevaSi da potenciurad xasiaTdeba uaRresad didi socialuri saSiSroebiT. 
aRniSnuli davas ar iwvevs, iseve rogorc sakiTxi misi kriminalizaciis aucileblobis 
Sesaxeb. problema imaSi mdgomareobs, rom dRemde mkafiod ar aris gansazRvruli romeli 
Semadgenloba ganekuTvneba danaSaulTa iseT kategorias, romelsac Cven kiberdanaSaulad 
(kompiuterul) movixseniebT. saq. ssk XXXV-e Tavi, romelic daTmobili aqvs kiberdana-
Sauls, Sedgeba xuTi danaSaulis Semadgenlobisgan, magram ra unda iTqvas XXXVIII-e Tavis 
(terorizmi)  3241. muxlze, ( kiberterorizmi), romelic Tavisi SinaarsiTa da saxelwodeb-
iTac kiberdanaSaulia. TiTqosda, msgavsi midgoma SeiZleba axsniliyo mxolod sakanon-
mdeblo teqnikis TaviseburebebiT, magram msgavsma tendenciam gamoiwvia is, rom aseTi 
kategoriis Semadgenlobebi usistemodaa ganTavsebuli sisxlis samarTlis kodeqsis sx-
vadasxva Tavebsa da muxlebSi da qmnis seriozul problemebs danaSaulis kvalifikaciis 
dros. amitom, Cven saqme gvaqvs iseT movlenasTan, romelic Tavisi bunebiT, potenciurad 
Tan axlavs nebismier danaSaulebriv Semadgenlobas, xolo msgavs qmedebaTa kriminal-
izaciis dinamika aucileblad migviyvans iseT mdgomareobamde, rodesac saxeze gveqne-
ba mravaltomiani sisxlis samarTlis kodeqsi. amitom, aucilebelia (yovel SemTxvevaSi, 
uaxles periodSi) iseTi samarTlebrivi meTodis gamonaxva, romelic moagvarebda mgavs 
sakanonmdeblo da samarTlebriv xarvezs.

 Abstract

 The global and topical issue of “cyber security”, which permanently reminds the world community, 
is due to the universal nature of cyberspace itself. It is especially, specifically and acutely manifested 
in the structure of socially dangerous actions, that is, in the structure of criminal groups. There is no 
doubt that the problem of legal-structural and systemic regulation of “cybercriminal” composition in 
the national and, not only national, criminal legislation, was also connected with certain legislative 
and legal difficulties. This circumstance, in turn, had a significant impact on the process of criminal-
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ization of individual actions. Naturally, the question arises as to what criteria and characteristics the 
so-called Criminalization of “cybercriminal” actions? Is there any component that distinguishes it 
from the traditional composition criminalization process, or is it subject to the generally recognized 
criteria and principles of legislative activity existing today? And/or what is the point of focusing on a 
given issue at all? What is the scientific and practical significance of the legal-systemic regulation of 
“cybercriminal” actions?

As the reality of life has shown us, “cybercrime”, which does not even have a legal definition, finds 
its manifestation in practically any human behavior and is potentially characterized by extremely great 
social danger. This does not cause a dispute, as well as the question of the need to criminalize it. The 
problem is that until today it is not clearly defined which composition belongs to the category of 
crimes that we refer to as cyber (computer) crime. Sat. Chapter XXXV of the Civil Code, which is 
devoted to cybercrime, consists of five crimes, but what should be said about Article 3241 of Chapter 
XXXVIII (terrorism), (cyberterrorism), which is a cybercrime by its content and name. As if, such an 
approach could be explained only by the peculiarities of the legislative technique, but the clear trend 
has led to the fact that such categories are unsystematically placed in various chapters and articles of 
the Criminal Code and create serious problems when qualifying the crime. Therefore, we are dealing 
with such an event, which by its nature, potentially accompanies any criminal composition, and the 
dynamics of criminalization of such actions will inevitably lead us to a situation where we will face a 
multi-volume criminal law code. Therefore, it is necessary (at least in the latest period) to find a legal 
method that would solve such a legislative and legal gap.

Sesavali

sociumis teqnologiuri ganviTarebis Seuqcevadma procesma, romelic ideaSive dadeb-
iTi movlenaa, dRis wesrigSi daayena misi samarTlebrivi regulirebis aucilebloba. 
Tu sakiTxis teqnikuri mxare, met-naklebad SeTanxmebaunariani aRmoCnda, imaves ver vi-
tyviT mis samarTlebriv segmentze. gansakuTrebiT mkafiod igi gamomJRavnda sisxlis-
samarTlebriv sferoSi, rodesac warmoiSva mraval qmedebaTa kriminalizaciis ukiduresi 
aucilebloba.

msoflio TanamegobrobaSi arsebuli iSviaTi Tanxmoba, romelic kiberusafrTxoebis 
prioritetulobas ukavSirdeba, nasazrdoebia Tavad kibersivrcis universaluri Tavise-
burebiT da misi sul ufro mzardi socialuri saSiSroebiT. gasagebia isic, rom kanon-
mdebeli, socialuri kontrolis uzrunvelsayofad mimarTavs kriminalizaciis process, 
radganac adamianis Tandayolili ,, Tviseba-boroteba,’’romlis Sesaxebac saubrobs Zveli 
drois Cineli moazrovne sun-czi1 da ZvelberZeni filosofosi platoni,2 mTeli Tavisi 
sisruliT gamomJRavnda sworad kiberteqnologiebis ganviTarebasTan erTad da xeli Seu-
wyo e.w. sainformacio sazogadoebis Camoyalibebas.

 amitom, kriminalizaciis arasasurveli, magram aucilebeli procesi, romlis ukidure-
si saWiroeba araviTar eWvs ar iwvevs, sakmaod intensiurad daiwyo. miuxedavad mravali 
saerTaSoriso da regionuli konvenciisa Tu SeTanxmebisa, Tavad kriminalizaciis proce-
si dRemde ver akmayofilebs kanonmdeblobis harmonizaciis Sesabamis dones. amis mizezi 
ki Tavad ,,kiberdanaSaulis’’ universaluri xasiaTia, romelic sakmaod warmatebiT ergeba 
nebismier danaSaulebriv qmedebas da aqcevs mas Tavisi qolgis qveS.  Tu Cven SevTanxm-
debiT aRniSnul mosazrebaze, maSin imis aRiarebac mogviwevs, rom aRniSnuli debulebis 
sazrisi, msgavs qmedebaTa kriminalizaciis TaviseburebaTa gaTvaliswinebaa. es sakiTxi, 
Tavis mxriv, ukavSirdeba sisxlis samarTlis mecnierebis sagnis problematikas da saW-
iroebs mecnierul kvlevas. marTlac, ,,sisxlis samarTlis mecnierebis sagania sisxlis 
samarTlis kanonmdeblobis agebisa da funqcionirebis kanonzomierebani.3’’ amdenad, naS-
romSi gamoTqmuli mosazreba imasTan dakavSirebiT, rom ,,kiberdanaSauli’’ warmoadgens 

1 Гуревич П. С. Человек. Смерть и Бессмертие. Древный Мир. Эпоха просвешения.М. 1991 с.27.
2 Коган Л.И. Зло. Екатеринбург. 1992. с. 25.
3 g. naWyebis. sisxlis samarTlis mecnierebis sagani. Tbilisi  ,,meridiani’’ 1998 weli. gv.183.
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nebismieri danaSaulebrivi qmedebis gamovlinebis universalur formas, pirdapir migvi-
TiTebs am qmedebaTa kriminalizaciis procesSi arsebul specifikur garemoebebze da maTi 
gadawyvetis samarTlebriv gzebze.

kiberteqnologiebi, rogorc danaSaulis Semadgenlobis obieqturi mxaris 
elementebi.

sisxlissamarTlebrivi kanonmdeblobis analizi cxadyofs, rom dRemde ar Camoyalibeb-
ula ,,kiberdanaSaulis’’ erTiani mwyobri da mowesrigebuli sistema, romelic saSualebas 
mogvcemda am kategoriis SemadgenlobaTa ukeT gasagebad. amis gamo, kiberdanaSaulebrivi 
Semadgenlobebi usistemodaa ganTavsebuli sisxlis samarTlis kodeqsis sxvadasxva Tav-
ebSi da qmnis garkveul siZneleebs danaSaulis kvalifikaciis dros. amasTan, saxezea sisx-
lissamarTlebriv normaTa iseTi konkurenciis done, romelic ver gadailaxeba kanonis 
interpretaciis gziT. swored amitom xdeba, umetes SemTxvevaSi, erTi da igive qmedebisT-
vis danaSaulTa erTobliobiT kvalifikaciis yovlad usamarTlo da iuridiulad daus-
abuTebeli SemTxvevebi. r, cipeliusis marTebuli debuleba, rom ,,interpretacia ar aris 
zusti meTodi, aramed interpretaciis principebisa da SesaZleblobebis Sesaxeb disku-
siis Sedegi”.4 amdenad, sakiTxs, garda mecnieruli interesisa, gaaCnia didi praqtikuli 
mniSvnelobac. 

amjerad, gamovyofT im ZiriTad sakiTxebs, romelic ukavSirdeba ,,kiberdanaSaulis,’’ 
rogorc danaSaulis specifikuri da mravalaspeqtiani qmedebis adgils sisxlis samarTal-
Si da romlis sazrisic misi samarTlebriv-sistemuri mowesrigebaa.

ram ganapiroba ,,kiberdanaSaulebriv’’ qmedebaTa kriminalizaciis saWiroeba damou-
kidebel Semadgenlobebad?  warmoadgens  garkveuli saxis umarTlobas Tu moazrebul 
unda iqnas igi tradiciul SemadgenlobaTa farglebSi?    

sanam pasuxs gavcemT warmodgenil kiTxvebs, mizanSewonilad migvaCnia aRvniSnoT, rom 
erovnuli sisxlissamarTlebrivi kanonmdebloba ar iTvaliswinebs ,,kiberdanaSaulis’’ Ca-
denis SesaZleblobas gaufrTxileblobiT, maSin rodesac igi gaTvaliswinebulia mravali 
qveynis kanonmdeblobiT da srulad asrulebs sisxlissamarTlebriv funqciebs. rogorc 
Cans, rodesac saubaria kiberdanaSaulis Cadenis ganzrax bunebaze, mxedvelobaSia saq.ssk-
is XXXV-e TaviT gaTvaliswinebuli Semadgenlobebi (muxli 284. kompiuterul sistemaSi 
unebarTvo SeRweva,  muxli 285. kompiuteruli monacemis an/da kompiuteruli sistemis 
ukanonod gamoyeneba,    muxli 286. kompiuteruli monacemis an/da kompiuteruli sistemis 
xelyofa,    muxli 2861. kompiuteruli monacemis an/da kompiuteruli sistemis xelyofa 
finansuri sargeblis miRebis mizniT,  muxli 2862. yalbi oficialuri kompiuteruli mona-
cemis Seqmna)5. aRniSnul SemadgenlobebTan dakavSirebiT arsebuli situacia gasagebia, ma-
gram ra mdgomareobaa im SemTxvevaSi, rodesac adamianis sikvdili gamoiwvia kiberteqnol-
ogiebis gaufrTxileblobiT gamoyenebam, an/da atomuri energetikis sferoSi momxdarma 
tragikulma SemTxvevam? ra Tqma unda, am SemTxvevaSi moqmedebs specialuri Semadgenlobe-
bi, magram ganxorcielebuli qmedeba Tavisi SinaarsiTa da struqturiT kiberdanaSaule-
brivia. gamodis, rom sisxlissamarTlebriv kanonmdeblobaSi arsebuli Tvalsazrisi, rom 
kiberdanaSauli mxolod ganzraxvas gulisxmobs, nawilobriv Seesabameba sinamdviles da 
atarebs mxolod formalur xasiaTs.

kidev ufro gaurkvevelia sakiTxi imasTan dakavSirebiT, rodesac erTi da igive qmedebi-
sTvis xdeba danaSaulTa erTobliobiT sasamarTlo kvalifikacia. ra Tqma unda, kanon-
mdebeli kiberteqnologiebis gamoyenebiT Cadenil socialurad saSiS qmedebas miiCnevs 
mometebuli safrTxis wyarod da amkacrebs sasjelebs, magram erTi da igive qmedebisTvis 
danaSaulTa erTobliobiT kvalifikacia aSkarad miuTiTebs ormagi pasuxismgeblobis Ses-
axeb. ase magaliTad: qurdobis Cadena, romlis drosac gamoyenebul iqna interneti, kval-
ificirdeba danaSaulTa erTobliobiT. ( 177-e da 285-e muxliT). 

4 r. cipeliusi. iuridiuli meTodebis moZRvreba. me-10 gadamuSavebuli gamocema. ,,bekis’’ gamomcemlo-
ba 2006 w. gv. 14.

5 saqarTvelos sisxlis samarTlis (konsolidirebuli) kodeqsi.
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 miubrundeT Cvens mier dasmul kiTxvebs imasTan dakavSirebiT, Tu ramdenad mizanSe-
wonilia ,,kiberdanaSaulebriv SemadgenlobaTa damoukidebel umarTlobad Camoyalibebis 
tendencia.          

 amis gasarkvevad unda dadgindes, Tu ra niSniT xdeba am kategoriis umarTlobaTa 
formireba da ra gavlenas axdens igi Semadgenlobis struqturaze. Zneli misaxvedri araa, 
rom es niSani aris teqnologiuri siaxleebi; kerZod ki kompiuteri da interneti, romel-
mac, faqtobrivad, Tavis gavlenas dauqvemdebara socialuri cxovrebis TiTqmis yvela 
sfero, dawyebuli ubralo yofiTi urTierTobidan damTavrebuli erovnuli usafrTxoe-
biT. amdenad, gamodis, rom es teqnologiebi warmoadgenen danaSaulis Semadgenlobis obi-
eqturi mxaris elementebs, e. w. fakultatur elementebs. Tu aRniSnul sakiTxs sadavod 
ar gavxdiT, maSin isic naTelia, rom teqnologiuri elementis arseboba, potenciurad 
nebismier tradiciul da aratradiciul SemadgenlobaSi SeiZleba iyos. aseT viTarebaSi 
ki, eWvis qveS dgeba am qmedebaTa damoukidebel Semadgenlobebad kriminalizebis marTeb-
uloba da samarTlebrivi aucilebloba. amitom, gacilebiT mizanSewonili iqneboda am el-
ementebis gaTvaliswineba, rogorc damamZimebeli an makvalificirebeli niSnisa, kodeqsis 
zogad nawilSi an nebismieri karis Tu Tavis nawilSi. amiT, erTi mxriv, miRweuli iqneboda 
kanonmdeblis legitimuri  mizani da, mere mxriv, Tavidan iqneboda acilebuli kvalifik-
aciis dros warmoSobili gaurkvevloba.    

kiberdanaSaulis gamovlinebis universaluri forma, rogorc aRvniSneT, miuTiTebs 
misi gaufrTxileblobiT Cadenis SesaZleblobaze. Tumca, kanonmdebeli, zogadad, frTxi-
lad ekideba gaufrTxileblobis institutis farTo masStabebiT kriminalizacias, radga-
nac igi mniSvnelovnad izRudeba sayovelTaod aRiarebuli samarTlebrivi principebiTa 
da kriteriumebiT. erT-erTi mniSvnelovania ,,tipobrivi valentobis principi sisxlis 
samarTalSi,’’ romlis mixedviTac ,,umarTlobis ama Tu im tipis konstruirebisa da Sesa-
bamisi SemTxvevebis  tipizaciisas saerTod, marto imis unari ki ar miiReba mxedvelobaSi, 
rom xdomilebaTa did masaSi, msgavs qmedebas (kanonSi umarTlobas) SeuZlia ziani an misi 
safrTxe gamoiwvios, aramed isic, aris Tu ara tipuri (tipobrivi) da adekvaturi ... SemTx-
vevaTa didi masisTvis”.6

marTlac, zogierTi SemTxveva SeiZleba srulad akmayofilebdes kriminalizaciis pro-
cesis moTxovnebs, iyos socialurad saSiSi da iwvevdes sazogadoebis samarTlian aRSfo-
Tebas, magram imis gamo, rom igi ar aris ,,tipuri’’ da mis ganxorcielebas SeiZleba adgili 
hqondes SemTxvevidan SemTxvevamde, ver iqneba kriminalizaciis obieqti.

aRniSnuli principi mxolod zRudavs da ar auqmebs gaufrTxileblobis SesaZleblo-
bas. aq saubaria mxolod kanonmdeblis TviTnebur qmedebebze da ara samarTlebriv mi-
zanSewonilobaze. ,,dasjadi gaufrTxileblobis moculoba ar unda iyos damokidebuli 
kanonmdeblis  SeuzRudav nebasa da Sexedulebaze, rogorc amas pozitivisturi yaidis 
mecnierebi arc Tu iSviaTad irwmunebian iuridiul literaturaSi... aqedan logikuri 
TanmimdevrobiT gamomdinareobs, rom mxedvelobaSi ar miiReba obieqturi da subieqturi, 
romelic ama Tu im qmedebis erTgvar SigTavss warmoadgens”.7

aRniSnuli sisxlissamarTlebrivi principi, saSualebas gvaZlevs ,,kiberdanaSaulebriv’’ 
qmedebaTa mimarT gamoviyenoT da miusadagoT maT calkeuli debulebebi, romelic sa-
Sualebas mogvcems davadginoT: a) kiberdanaSaulebriv qmedebaTa mimarT ,,daxSulia’’(m. 
ugrexeliZe) Tu ara gaufrTxilebloba da b) SesaZlebelia Tu ar gaufrTxileblobis sta-
tusis gavrceleba msgavsi kategoriis qmedebebze. 

mocemul sakiTxTa Semdgomi kvlevis veqtori damokidebulia erT mniSvnelovan garemoe-
baze. Tu Cven viziarebT kiberdanaSaulebriv qmedebaTa universalobas, romelic umetes 
SemTxvevaSi, Tan axlavs yvela tradiciul Semadgenlobas, maSin Cven unda mivdioT da vix-
elmZRvaneloT ukve arsebuli, dadgenili debulebiT ama Tu im qmedebis ganzraxvisa Tu 
gaufrTxileblobis Taobaze. marTalia, Cven movaxdenT erTgvar mecnierul ,,parazitire-
bas,’’ magram es saSualebas mogvcems Tavidan aviridoT kriminalizaciis procesis rTuli 

6  m. ugrexeliZe. tipobrivi valentobis principi sisxlis samarTalSi.macne N-11. Tbilisi 2017 w. gv.40.
7 iqve. gv. 35.
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da mravalaspeqtiani saqmianoba. winaaRmdeg SemTxvevaSi ki saWiro gaxdeba calkeul Semad-
genlobaTa samarTlebrivi Sefaseba da analizi, maTi Semdgomi kriminalizaciis mizniT. 
es ki droSi gawelili da Sromatevadi procesia. xolo arsebuli situacia dauyovnebliv 
samarTlebriv reagirebas saWiroebs. 

rodesac saubaria kiberdanaSaulis (kompiuteruli ) gaufrTxileblobiT Cadenis prob-
lematikaze, Tavs iCens misi, rogorc socialuri saSiSroebis, ise ,,tipobrivi valentobis 
principTan’’Sesabamisobis sakiTxi. aseT viTarebaSi, niSandoblivia specialuri subieqtis 
mniSvnelobac. Tu sisxlis samarTlis subieqtTan dakavSirebiT SeiZleba warmoiSvas mrava-
li samarTlebrivi da kriminologiuri niuansi, imaves ver vityviT specialuri subieqtis 
mimarT. martivad am sakiTxis formulireba Semdegnairad SeiZleba: is rac misatevebelia 
saSualo statistikuri pirisTvis, imaves ver vityviT Tanamdebobis pirze, romelsac sam-
saxurebrivad moeTxoveba yuradRebis didi done. amis magaliTia  ,,saqarTvelos kanoni 
informaciuli usafrTxoebis Sesaxeb”.8 sadac detaluradaa ganmartebuli kritikuli in-
formaciis Senaxvisa da kompiuterul incidentebze reagirebis protokoli.

rogorc aRiniSna,  ,,kiberdanaSaulebriv’’ SemadgenlobaTa iseTi kategoriis kriminal-
izacia, romelic SesaZloa Cadenil iqnas gaufrTxileblobiT, samomavlo perspeqtivaSi 
Seqmnis problemebs ara marto samarTlebrivi, aramed sakanonmdeblo teqnikis Tvalsaz-
risiTac.

daskvna

daskvnis saxiT SeiZleba iTqvas, rom ,,kiberdanaSaulis’’ specifikuri maxasiaTeblebis  
arsi imaSi mdgomareobs, rom igi Tavis gamovlinebas poulobs nebismier socialurad saSiS 
qmedebaSi. igi danaSaulis Cadenis iaraRi, saSualeba an meTodia. miuxedavad imisa, rom es 
niSnebi danaSaulis Semadgenlobis fakultatur elementebs warmoadgenen, mniSvnelovan 
gavlenas axdenen qmedebis socialuri saSiSroebis doneze, ris gamoc kanonmdebeli rea-
girebs masze, pasuxismgeblobis dawesebiTa da sasjelebis gamkacrebiT. magram, mTavari am 
SemTxvevaSi is garemoebaa, Tu ra meTodiT xdeba kriminalizaciis procesi. saerTaSoriso 
da erovnuli kanonmdeblobis mixedviT, umetes SemTxvevaSi, adgili aqvs am kategori-
is danaSaulTa calke SemadgenlobaTa konstruirebas da kriminalizacias, rac  arsebiT 
siZneleebs qmnis qmedebis danaSaulad kvalifikaciis dros da dasabams udebs maxinj sag-
amoZiebo da sasamarTlo praqtikas; adgili aqvs erTi da igive qmedebis danaSaulTa er-
TobliobiT kvalifikacias. es ki ormagi pasuxismgeblobis gaumarTlebeli garemoebaa.  
 amitom, gacilebiT mizanSewonilia ,,kiberdanaSaulebrivi’’qmedebebis kriminalizacia 
moxdes ukve arsebul, tradiciul umarTlobaTa farglebSi (iSviaTi gamonaklisis garda), 
riTac Tavidan avicilebT samarTlebriv da sakanonmdeblo xarvezebs.

 aqtualuria sakiTxi imasTan dakavSirebiT, rom erovnul sisxlissamarTlebriv kanon-
mdeblobaSi arsebuli Sexeduleba, rom  ,,kiberdanaSaulis’’ Cadena mxolod ganzraxvi-
Taa SesaZlebeli, unda Seicvalos da moxdes gaufrTxileblobis institutis farglebis 
gafarToeba msgavsi kategoriis samarTlebriv konstruqciebze. amasTan, kriminalizacia 
unda moxdes ukve arsebul danaSaulis SemadgenlobaTa farglebSi.

8 saqarTvelos kanoni informaciuli usafrTxoebis Sesaxeb. Tbilisi 2012 weli.
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organizebuli danaSaulis Tanamedrove gamowvevebi

ekaterine laRiZe

samarTlis sadoqtoro programis studenti

abstraqti

transnacionaluri organizebuli danaSauli, Tavisi masStabebiTa da gavleniT, real-
ur safrTxed iqca kacobriobisTvis. Tanamedrove msoflioSi didi mniSvneloba eniWeba 
aRniSnuli danaSaulis winaaRmdeg brZolas, radgan igi xelyofs sazogadoebis funda-
mentur Rirebulebebs, saxelmwifoebis socialur-ekonomikur ganviTarebas, xels uSlis 
adamianebis usafrTxoebas da saxelmwifos mier marTlwesrigis dacvas.

organizebuli danaSaulis prevenciisa da mis winaaRmdeg efeqturi brZolis samarTle-
briv safuZvels warmoadgens „transnacionaluri organizebuli danaSaulis winaaRmdeg“ 
gaeros konvencia (e.w. „palermos“ konvencia) romelTa normebi gaxda transnacionaluri 
organizebuli danaSaulis winaaRmdeg brZolis sisxlissamarTlebrivi politikis da krim-
inalTan brZolis meTodebis ganmsazRvreli. 

organizebuli danaSaulis winaaRmdeg sabrZolvelad araerTi mniSvnelovani nabiji 
iqna gadadgmuli maT Soris aRsaniSnavia, 2005 wels miRebuli kanoni „organizebuli dana-
Saulisa da reketis Sesaxeb“, aseve ssk-Si ganxorcielebuli cvlilebebi. 

organizebuli danaSaulis winaaRmdeg brZola saqarTvelos Sinagan saqmeTa saminis-
tros saqmianobis erT-erTi prioritetuli mimarTulebaa, amas mowmobs organizebuli da-
naSaulis winaaRmdeg brZolis erovnuli strategia, strategiis ZiriTad mimarTulebebs 
warmoadgens: „kanonieri qurdebisa“ da „qurduli samyaros“ wevrebis (maT mxardamWerTa) 
winaaRmdeg brZolis sistemuri gaZliereba; kiberdanaSaulis prevenciuli meqanizmebisa 
da gamoZiebis efeqtianobis amaRleba/gaumjobeseba; narkotranzitis da narkovaWrobis 
winaaRmdeg efeqtiani brZola.

statiaSi ganxiluli da Sefasebulia saqarTveloSi arsebuli mdgomareoba organizebu-
li danaSaulis kuTxiT,  saubaria saqarTvelos gamowvevebze organizebul danaSaulTan 
brZolis kuTxiT,  statiaSi aseve saubaria organizebuli danaSaulis winaaRmdeg brZolis 
ZiriTad mimarTulebebze, problemebsa da xarvezebze, ganxilulia sakanonmdeblo cvli-
lebebi.

saqarTvelo warmatebiT ganagrZobs organizebuli danaSaulis winaaRmdeg brZolas. ma-
gram gamowvevas warmoadgens iseTi danaSaulebis winaaRmdeg brZola, rogoricaa: qurdu-
li samyaro, narkotikebiT vaWroba da kiberdanaSauli.

Abstract

Transnational organized crime, with its scale and impact, has become a real threat to humanity. In the mod-
ern world, the fight against this crime is of great importance, because it undermines the fundamental values of 
society, the socio-economic development of states, hinders the security of people and the maintenance of law 
and order by the state.

The legal basis for the prevention and effective fight against organized crime is the United Nations Conven-
tion against Transnational Organized Crime (the so-called Palermo Convention), the norms of which define 
the criminal policy and methods of combating transnational organized crime.

A number of important steps have been taken to combat organized crime, including the adoption of the Law 
on Organized Crime and Racketeering in 2005, as well as amendments to the Criminal Code. There is also a 
National Strategy for Combating Organized Crime based on the “fight against thieves” cybercrime, cybercrime 
and drug trafficking.

The fight against organized crime is one of the priority directions of the Ministry of Internal Affairs of Geor-
gia, this is evidenced by the national strategy against organized crime, the main directions of the strategy are: 
systematic strengthening of the fight against “criminal thieves” and members of the “world of thieves” (their 
supporters); Raising/improving the effectiveness of cybercrime preventive mechanisms and investigations; Ef-
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fective fight against drug transit and drug trade.
The article discusses and evaluates the current situation in Georgia in terms of organized crime, it talks 

about the challenges of Georgia in terms of fighting against organized crime, the article also talks about the 
main directions, problems and gaps in the fight against organized crime, legislative changes are discussed.
Georgia continues  successfully to fight organized crime. But the challenge is to fight crimes such as the crimi-
nal world, drug trafficking and cybercrime.

Sesavali 

transnacionaluri organizebuli danaSauli, Tavisi masStabebiTa da gavleniT, real-
ur safrTxed iqca kacobriobisTvis. Tanamedrove msoflioSi didi mniSvneloba eniWeba 
aRniSnuli danaSaulis winaaRmdeg brZolas, radgan igi xelyofs sazogadoebis funda-
mentur Rirebulebebs, saxelmwifoebis socialur-ekonomikur ganviTarebas, xels uSlis 
adamianebis usafrTxoebas da saxelmwifos mier marTlwesrigis dacvas. 

organizebuli danaSaulis istoria saqarTveloSi, romelic araerT saukunes iTvlis. 
magaliTad, me-16 me-17 saukuneebSi gansakuTrebiT gavrcelebuli iyo gzebze yaCaRoba, 
adamianis motaceba da aS.1   ZiriTadad organizebuli danaSauli sabWoTa kavSirTan da 
kanonier qurdebTan asocirdeba, magram organizebuli danaSauli saqarTveloSi bolSevi-
kur revoluciamde arsebobda. stalinis, rogorc axalgazrda revolucioneris, politi-
kur saqmianobaSi didi roli iTamaSa organizebul dajgufebebTan kavSirma, ara mxolod 
finansuri kuTxiT, aramed, aman xeli Seuwyo stalinis metoqeebis daSinebas.2   stalinis 
bolSevikur partiaSi gawevrianebam da Semdgom sabWoTa kavSiris saTaveSi mosvlam krimi-
naluri dajgufebebi gaaZliera. sabolood ki sabWoTa epoqis dasasruls kanonieri qur-
debis erT mesameds qarTvelebi Seadgendnen, xolo qarTvelebi sabWoTa mosaxleobis 2%.3 

sabWoTa kavSiris daSlis Semdgom organizebuli danaSaulis winaaRmdeg brZola axal 
fazaSi Sevida. dResdReobiT. organizebuli danaSaulis winaaRmdeg brZola saqarTvelos 
Sinagan saqmeTa saministros saqmianobis erT-erTi prioritetuli mimarTulebaa. 

organizebuli danaSaulis Tanamedrove gamowvevebi

organizebuli danaSaulis winaaRmdeg brZola rom Cveni qveynis prioritetia, amas mow-
mobs saqarTvelos organizebuli  danaSaulis winaaRmdeg brZolis erovnuli strategia, 
romelic ganaxlebadi dokumentia. misi ganaxleba yovel sam weliwadSi erTxel xdeba qvey-
anaSi arsebuli kriminogenuri viTarebidan da strategiiT gaTvaliswinebuli miRweuli 
Sedegebidan gamomdinare. 2021-2024 wlis organizebuli danaSaulis winaaRmdeg brZolis 
erovnuli strategia emyareba Semdeg ZiriTad mimarTulebebs:

„kanonieri qurdebisa“ da „qurduli samyaros“ wevrebis (maT mxardamWerTa) winaaRmdeg 
brZolis sistemuri gaZliereba;

kiberdanaSaulis prevenciuli meqanizmebisa da gamoZiebis efeqtianobis amaRleba/gaum-
jobeseba;

narkotranzitis da narkovaWrobis winaaRmdeg efeqtiani brZola.4  
aRsaniSnavia, isic rom wina strategiiT gaTvaliswinebuli mimarTulebebi, swored 

kanonieri qurdebis, kiberdanaSaulisa da narkotranzitis winaaRmdeg brZola iyo.  aR-
niSnuli kidev erTxel xazs usvams organizebuli danaSaulis masStabebs da saSiSroebas. 

palermos konvenciis implementaciis Sedegad sisxlis samarTlis kodeqsi araerTi cvl-
ileba ganxorcielda, kerZod 2018 wels ganxorcielebuli sakanonmdeblo cvlilebebiT, 
sisxlis samarTlis wesiT dasjadi gaxda: „qurdul SekrebaSi monawileoba,“ „qurduli sam-

1 daviT mesxiSvili. organizebuli danaSaulobis kriminologiuri da sisxlissamarTlebrivi daxasiaT-
eba saqarTveloSi,  2012, https://dspace.nplg.gov.ge, (bolos nanaxia 27/12/2021), 50-51.

2 Louise Shelley, Erik R. Scott and Anthony Latta.Organized Crime and Corruption in Georgia.  (Published in association with 
the Transnational Crime and Corruption Center, American University, Washington, DC, 2007) http://www.untag-smd.ac.id/ (bolos 
nanaxia ) 27/12/2021), 51.

3 iqve, 52.
4 organizebuli danaSaulis winaaRmdeg brZolis 2011-2024 wlebis erovnuli strategia, https://matsne.

gov.ge, (bolos nanaxia 07/06/2022).
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yaros saqmianobis mxardaWera,“ „qurduli samyaros wevrisTvis an kanonieri qurdisTvis 
mimarTva“ an am mimarTvis Sedegad materialuri sargeblis an materialuri upiratesobis 
miReba“.5 

aseve, 2019 wels „operatiul-samZebro saqmianobis Sesaxeb“ saqarTvelos kanonsa da 
saqarTvelos sisxlis samarTlis saproceso kodeqsSi ganxorcielda mniSvnelovani 
sakanonmdeblo cvlilebebi, romlis Sedegadac dazustda kontrolirebadi miwodebisa da 
nivTieri mtkicebulebis cnebebi, aseve, cvlilebebi Seexo sakontrolo Sesyidvis cnebas, 
romlis ganxorcielebac dasaSvebi gaxda adamianiT vaWrobisa (trefikingi) da arasrulw-
lovaniT vaWrobis (trefikingi) gamovlenis mizniT.6 

miRebul iqna kanoni „organizebuli danaSaulisa da reketis Sesaxeb“ romlis mizania 
xeli Seuwyos  organizebuli danaSaulis, „qurduli samyaros“ da reketis winaaRmdeg 
brZolas da maT Tavidan acilebas. kanonSi mocemulia reketis, reketuli dajgufebis, re-
ketiris, „qurduli samyaros“, „qurduli samyaros wevris“, „kanonieri qurdis“, reketuli 
qonebis, „qurdulis samyaros wevris qonebis“ ganmartebebi.

organizebuli danaSaulis winaaRmdeg sabrZolvelad mniSvnelovani cvlilebebi ganx-
orcielda sisxlis samarTlis saproceso kodeqssa  da samoqalaqo saproceso kodeqsSi. 
cvlilebebi iTvaliswinebs, ‘qurduli samyaros“ wevrisa da reketul dajgufebaSi monaw-
ilis, maTi ojaxis wevris, axlo naTesavis an maTTan dakavSirebuli piris sakuTrebaSi 
arsebuli ukanono da dausabuTebeli qonebis CamorTmevasa da aseTi qonebis kanonieri 
mesakuTrisTvis an saxelmwifosTvis gadacemas.7 

miuxedavad imisa, rom ssk-Si araerTi cvlileba Sevida, romelic emsaxureba qurdu-
li samyaros winaaRmdeg brZolas, momaval wlebSic  qveynisaTvis es mimarTuleba iqneba 
prioritetuli. rac Seexeba bolo wlebis statistikas,  2018 wels saqarTvelos sisxlis 
samarTlis kodeqsis 2231,-e, 2232-e, 2233-e  da 2234-e muxlebiT sisxlissamarTlebrivi devna 
daiwyo 49 piris mimarT. maT Soris ,,qurduli samyaros“ wevrobisTvis 27 piris, ,,kanon-
ieri qurdobisTvis“ - 3 piris, „qurdul SekrebaSi“ monawileobisTvis 14 piris, qurduli 
samyaros“ saqmianobisTvis mxardaWerisTvis 5 piris da „qurduli samyaros“ wevrisTvis/
„kanonieri qurdisTvis“ mimarTva an am mimarTvis Sedegad materialuri sargeblis an ma-
terialuri upiratesobis miReba 2 piris mimarT.8  

rac Seexeba organizebuli danaSaulis momdevno saxes - narkotranzits, saqarTvelo 
Tavisi geografiuli mdebareobidan gamomdinare  SesaZloa gaxdes am danaSaulis Cadenis 
adgili an SesaZloa Seasrulos satranzito derefnis roli, swored mitom mniSvnelo-
vania narkotranzitis winaaRmdeg brZola.  saqarTvelo warmatebiT agrZelebs brZolas 
narkotranzitis winaaRmdeg. gasul wels amerikis SeerTebuli Statebis Sesabamis sam-
saxurebTan aqtiuri TanamSromlobiT gamovlenili iqna 110kg. „heroinis“ saerTaSoriso 
tranzitis faqti. aRniSnul saqmeze saqarTveloSi warmatebiT ganxorcielda sisxlis-
samarTlebrivi devna organizebuli jgufis sami sxva qveynis moqalaqis mimarT da gamot-
anilia gamamtyunebeli ganaCeni.9    

organizebuli danaSaulis winaaRmdeg brZolis kuTxiT mniSvnelovani mimarTulebaa 
kiberdanaSauli. Tanamedrove teqnologiebis ganviTarebasTan erTad izrdeba kiberdana-
Saulis Cadenis safrTxec. kiberdanaSaulis erT-erTi xelSemwyobi faqtori sazogadoebis 
naklebi informirebulobaa personalur monacemTa dacvis kuTxiT. amitom mniSvnelovania 
sazogadoebis cnobierebis amaRleba, kiberdanaSaulis winaaRmdeg mebrZoli uwyebis Ta-
namSromlebis gadamzadeba da saTanado materialur-teqnikuri baziT aRWurva.

saqarTvelos organizebul danaSaulTan brZolis indeqsebze informacias gvawvdis 
organizacia World Economic Forum, sadac naTlad Cans saqarTvelos progresi aRniSnuli 
mimarTulebiT: Tuki 2012 wels saqarTvelo 75-e adgils ikavebda, xolo 2016 wels  67-e 

5 saqarTvelos sisxlis samarTlis kodeqsi, 1999,  https://matsne.gov.ge/ (bolos nanaxia 02/01/2022).
6 organizebuli danaSaulis winaaRmdeg brZolis 2011-2024 wlebis erovnuli strategia, https://matsne.

gov.ge, (bolos nanaxia 07/06/2022).
7 saqarTvelos samoqalaqo saproceso kodeqsi, 1997, https://matsne.gov.ge, (bolos nanaxia 07/06/2022).
8 organizebuli danaSaulis winaaRmdeg brZolis 2011-2024 wlebis erovnuli strategia, https://matsne.

gov.ge, (bolos nanaxia 07/06/2022).
9 iqve.
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poziciaze iyo, 2019 wlis monacemebiT 25-e adgilze gadainacvla.10  
 daskvnis saxiT SeiZleba iTqvas, rom Cveni qveynisTvis organizebuli danaSaulebis, 

kerZod, saqarTvelos organizebuli danaSaulis winaaRmdeg brZolis erovnuli strate-
giiT gaTvaliswinebuli danaSaulebis winaaRmdeg brZola gamowvevas warmoadgens. „qur-
duli samyaros“/“kanoniri qurdebis“ winaaRmdeg sabrZolvelad garda sakanonmdeblo 
cvlilebebisa mniSvnelovania rigi socialuri RonisZiebebi da proeqtebi, romlebic mo-
emsaxureba sazogadoebis cnobierebis amaRlebas, imis Sesaxeb Tu ra safrTxeebs Seicavs 
organizebuli danaSauli.  aseve mniSvnelovania prevenciuli RonisZiebebis arseboba, 
meti wamaxalisebeli normis arseboba kanonmdeblobaSi, saerTaSoriso TanamSromlobis 
gaZliereba, vinaidan organizebuli danaSauli cocxali organizmia da xSirad icvleba 
misi Cadenis xerxebi.  swored amitom aucilebelia moqmedi kanonmdebloba win uswreb-
des da metad progresuli iyos vidre am danaSaulebis SesaZlo gamovlineba. rac Seexeba 
kiberdanaSaulsa da narkotranzitis winaaRmdeg brZolas, mniSvnelovania sakanonmdeblo 
bazis daxvewa, sazogadoebis cnobierebis amaRleba, sagamoZiebo uwyebis TanamSromelTa 
gadamzadeba da Sesabamisi materialur-teqnikuri baziT uzrunvelyofa.
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braldebulis dapatimreba, rogorc aRkveTis RonisZieba 
saqarTvelos sisxlis samarTlis procesSi (humanizaciis 

problemebi)

nino TaqTaqiSvili

winamdebare naSromi eZRvneba braldebulis patimrobas, rogorc aRkveTis RonisZiebas 
saqarTvelos sisxlis samarTlis saproceso kanonmdeblobaSi. naSromSi ganxilulia aRkve-
Tis RonisZiebis am uZvelesi saxis humanizaciis problemebi da dasaxulia misi srulyofi-
sa da daxvewis Semdegi sakiTxebi.

saqarTvelos sisxlis samarTlis saproceso kanonmdeblobaSi braldebulis patimroba, 
rogorc aRkveTis RonisZieba warmoadgens yvelaze mkacr iZulebis RonisZiebas, romelic 
gamoiyeneba mxolod braldebulis mimarT da Tavisi aqtualobis gamo mas miZRvnili aqvs 
umTavres kanonSi (konstituciaSi) saTanado adgili, rac kidev erTxel xazs usvams saxel-
mwifos mxridan mis gamoyenebisas gansakuTrebul sifrTxiles. 

mecnieruli abstrahirebis mizania im konkretuli problemebis warmoCena, romelic 
jer kidev mravlad arsebobs patimrobis, rogorc aRkveTis RonisZiebis sakanonmdeblo 
regulaciaSi. amisTvis warmodgenilia garkveuli winadadebebi da daskvnebi, romlebic 
gaziarebuli SeiZleba iyos kanonSemoqmedebiT saqmianobaSi.

kerZod, saqarTvelos sisxlis samarTlis saproceso kodeqsis XX TavSi unda aRdges 
adre arsebuli sakanonmdeblo gamocdileba (1998 wlis 20 Tebervlis sisxlis samarTlis 
saproceso kodeqsi), romlis mixedviTac, saqarTvelos kanonmdeblobiT gaTvaliswinebu-
li aRkveTis RonisZiebebi unda ganlagdnen msubuqidan-mkacrisken.

braldebulis patimroba sakanonmdeblo konstruqciiT unda CaiTvalos aRkveTis 
RonisZiebis yvelaze mkacr da gansakuTrebul zomad. is, rogorc aRkveTis RonisZieba 
unda gamoiyenebodes mxolod im SemTxvevebSi, Tu sisxlis samarTlis kodeqsis Sesabamisi 
muxliT gaTvaliswinebuli danaSauli, raSic brali edeba pirs, iTvaliswinebs Tavisu-
flebis aRkveTas sami wliT da meti vadiT.

detaluri reglamentacia aris SemoTavazebuli gaufrTxileblobiT Cadenili danaSau-
lis SemTxvevaSi. Tu sisxlis samarTlis kodeqsis  Sesabamisi normis sanqcia aRemateba 
Svid wels, gaufrTxileblobiT Cadenili danaSaulisTvis braldebulis mimarT patimroba 
ar unda gamoiyenebodes. 

ra Tqma unda, am zogadi wesidan unda arsebobdes gamonaklisic, rodesac sisxlis 
samarTlis kodeqsis gansakuTrebuli nawilis sanqciebi iTvaliswineben zemoaRniSnul min-
imalur zRvrebs. aseTi SemTxvevebi detalurad unda iqnas gawerili saproceso kanonSi 
(magaliTad, Tu braldebulma daarRvia adre SerCeuli aRkveTis RonisZieba an/da miemala 
gamoZiebas an sasamarTlos).

Annotation

This paper is devoted to the imprisonment of the accused as a deterrent measure in the criminal 
procedural legislation of Georgia. The paper discusses the problems of humanizing this ancient type 
of prevention measure and sets out the following issues for its perfection and refinement.

In the Criminal Procedural Legislation of Georgia, the detention of the accused as a preventive 
measure is the most severe coercive measure, which is applied only to the accused, and due to its rel-
evance, it has a proper place in the main law (Constitution), which once again emphasizes the special 
caution on the part of the state in its use.

The purpose of scientific abstraction is to present the specific problems that still exist in abundance 
in the legal regulation of imprisonment as a preventive measure. For this, some proposals and conclu-
sions are presented, which can be shared in the law-making activity.

In particular, in Chapter XX of the Code of Criminal Procedure of Georgia, the previously existing 
legislative experience (Criminal Procedure Code of February 20, 1998) should be restored, according 
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to which the prevention measures provided for by the Georgian legislation should be arranged from 
light to severe.

Imprisonment of the accused by the legislative construction should be considered as the most se-
vere and special measure of preventive measure. It should be used as a deterrent measure only in cases 
where the offense provided for by the relevant article of the Criminal Code, for which the person is 
accused, provides imprisonment for a term of three years or more.

Detailed regulations are proposed for the offense of negligence. If the sanction of the correspond-
ing norm of the criminal law code exceeds seven years, imprisonment should not be applied to the 
accused for the crime committed by negligence.

Of course, there should be an exception to this general rule, when the sanctions of a special part 
of the Criminal Code provide for the above-mentioned minimum thresholds. Such cases should be 
detailed in the procedural law (for example, if the accused violated a previously selected preventive 
measure and/or absconded from the investigation or the court).

Sesavali

winaswari patimrobis, rogorc aRkveTis RonisZiebis gamoyenebis procentuli maCvene-
blebi mniSvnelovnad moiklebs, Tu paralelurad amoqmeddeba Sinapatimrobis instituti, 
rogorc aRkveTis RonisZieba. es gamocdileba iyo saqarTveloSi da sakmaod warmateb-
uladac gamoiyeneboda, magram mkacri sisxlissamarTlebrivi politikis da nulovano 
tolerantobis saxelmwifo kursad gamocxadebis Semdeg saqarTvelos sisxlis samarTlis 
kanonmdeblobidan dauyovnebliv amoRebul iqna. 

miuxedavad danaSaulis simZimisa Sinapatimrobis gamoyenebas alternativa ar eqneba im 
braldebulTa saqmeebze, romlebic arian pirveli da meore jgufis invalidebi, fexmZime 
qalebi, arasrulwlovanebi da agreTve mZime daavadebiT daavadebuli pirebi. magaliTad 
aris Tu ara raime gamarTleba im braldebulis sapatimro dawesebulebaSi mosaTavseblad, 
Tu igi gadaadgilebis unars aris moklebuli, usinaTlo, yru an daavadebulia mZime or-
ganuli daavadebiT.

saqarTvelos sisxlis samarTlis saproceso kanonmdebloba dauyovnebliv unda gas-
wordes da aseTi nabiji mniSvnelovnad SeaCerebs braldebulis patimrobis SemTxvevebs. 
ase magaliTad, 2008-2012 braldebulebis mimarT patimroba, rogorc aRkveTis RonisZieba 
SeirCeoda 60 procentze met SemTxvevebSi. dRes patimrobis gamoyenebis areali mniS-
vnelovnadaa Semcirebuli da es moxdeba Zalze dasabuTebulad da saqmisTvis arasawi-
naaRmdegod. 

gamarTlebuli ar aris braldebulis dapatimrebis tendenciis Semcireba giraos Se-
moRebiT da misi farTo gamoyenebis SesaZleblobiT. saqarTvelos sisxlis samarTlis 
saproceso kanonmdeblobaSi girao pirvelad 1997 wels iqna SemoRebuli da dResac igi 
farTod gamoyenebadi RonisZiebaa, magram cotam Tu miaqcia yuradReba, rom giraos gamoy-
eneba saqarTvelos dRevandel socialur pirobebSi araa gamarTlebuli. amitom SemoTava-
zebulia Sinapatimrobis aRdgena. 

Sinapatimroba, rogorc aRkveTis RonisZieba  qarTul sisxlis samarTlis 
procesSi.

Sinapatimroba, rogorc sasjelis saxe, saqarTvelos sisxlis samarTlis kodeqsisTvis 
siaxles warmoadgens, Tumca, rogorc aRkveTis RonisZiebis instituti axali ar aris. 1998 
wlis 20 Tebervlis saqarTvelos sisxlis samarTlis saproceso kodeqsis 152-e muxlis 
mixedviT, Sinapatimroba miekuTvneboda aRkveTis RonisZiebis erT-erT saxes. miuxedavad 
imisa, rom dRes moqmedi saqarTvelos sisxlis samarTlis saproceso kodeqsi ar iTvalis-
winebs Sinapatimrobas, rogorc aRkveTis RonisZiebis saxes, mizanSewonilad miviCnevT mis 
ganxilvas Zvelad moqmedi saproceso normebis mixedviT. patimrobis Semdeg Sinapatimroba 
umkacresi aRkveTis RonisZieba iyo, romelic gamoiyeneboda mxolod im piris mimarT, rom-
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lis „sruli izolaciac aucilebeli ar iyo“. kanoni ar ganmartavda, Tu ra igulisxmeboda 
„sruli izolaciis“ cnebis qveS. „aSkaraa, rom aq sruli izolacia gulisxmobs dapatimre-
bas, e.i. laparakia imaze, rom am piris dapatimreba aucilebeli ar aris “.1 

zemoaRniSnuli aucileblobis momenti ki, ra Tqma unda, SefasebiTi iyo da yovel indi-
vidualur SemTxvevaSi saqmis garemoebebidan gamomdinare mosamarTlis mier ganisazRvre-
boda. miuxedavad amisa, Sinapatimroba, rogorc aRkveTis RonisZiebis saxe, gamoiyeneboda 
mxolod garkveuli kategoriis pirTa mimarT.2 kerZod, 1998 wlis saqarTvelos sisxlis 
samarTlis saproceso kodeqsis 166-e muxlis mixedviT,3 pirebi, romelTa mimarTac ga-
moiyeneboda Sinapatimroba, iyvnen: pirveli an meore jgufis invalidebi, mZime qroniku-
li an infeqciuri sneulebiT daavadebulebi, 12 kviraze meti xnis orsulebi, aseve, im 
pirTa mimarT, romelTac hqondaT mZime ojaxuri mdgomareoba. migvaCnia, yvelaze metad 
sadavo swored mZime ojaxuri mdgomareobis mqone pirTa jgufi unda yofiliyo. piris 
mZime ojaxuri mdgomareoba warmoadgens SefasebiT kategorias da misi dadgena unda mox-
des konkretuli garemoebebis erTobliobis gaTvaliswinebiT.  SesaZloa aseT SemTxvevad 
mogvevlinos braldebulis ojaxis wevrTa asaki, maTi janmrTelobis da ekonomikuri md-
gomareoba da sxva. 1998 wlis 20 Tebervlis saqarTvelos sisxlis samarTlis saproceso 
kodeqsis normebiT, sasamarTlo aqtSi braldebulis mimarT aRkveTis RonisZiebis saxiT 
Sinapatimrobis gamoyenebis Taobaze aucileblad unda gadawyvetiliyo Semdegi sakiTxe-
bi: „garkveul pirTan urTierTobis akrZalva, satelefono saubris akrZalva, korespon-
denciis gagzavnisa da miRebis akrZalva, saxlidan gasvlis akrZalva, misi sacxovreblisT-
vis policiis zedamxedvelobis miCena, mis qcevaze policiis zedamxedvelobis daweseba.“ 
yovelive zemoaRniSnulidan gamomdinare, SeiZleba gavakeToT daskvna, rom Sinapatimroba, 
rogorc aRkveTis RonisZiebis saxe, warmoadgenda Tavisuflebis SezRudvas gansazRvruli 
vadiT, saxlidan gasvlis akrZalviT da kanoniT dadgenili sxva SezRudvebis dawesebiT.4 

saqarTveloSi arsebuli sasamarTlo praqtikis mixedviT, Sinapatimroba, rogorc aRkve-
Tis RonisZieba,5 TiTqmis yvela kategoriis danaSaulTa saqmeze aris gamoyenebuli, maT 
Soris im pirTa mimarTac, romlebsac brali edebodaT mZime da gansakuTrebiT mZime dan-
aSaulis CadenaSi, kerZod, qurdoba, Zarcva, yaCaRoba, TaRliToba, sxeulis ganzrax mZime 
dazianeba, narkotikul saSualebaTa gasaReba da a.S. Sinapatimroba arasdros yofila ga-
moyenebuli mxolod damamZimebel garemoebebSi Cadenili ganzraxi mkvlelobis saqmeebze.6  
aRsaniSnavia, rom moqmedi saproceso kodeqsis mixedviT, Sinapatimroba, rogorc aRkveTis 
RonisZiebis saxe aRar gamoiyeneba.

warsulSi arsebuli kanonmdeblobis mixedviT, Sinapatimroba, rogorc aRkveTis 
damatebiTi RonisZieba, gamoiyeneboda ZiriTad RonisZiebasTan erTad da kontroldebo-
da  eleqtronuli monitoringis saSualebiT. Sinapatimroba, anu dRe-Ramis ganmavloba-
Si an garkveul saaTebSi braldebulisTvis sacxovrebeli adgilis datovebis akrZalva, 
rac, SesaZloa, kontroldebodes eleqtronuli monitoringis saSualebiT, warmoadgenda 
mkacri aRkveTis RonisZiebis saxes. Sesabamisad, mosamarTle valdebuli iyo, ganexila, 
eleqtronuli monitoringis garda, SesaZlebeli iyo Tu ara sxva aRkveTis RonisZiebis 
meSveobiT prokuraturis mier miTiTebuli riskebis Semcireba. 

patimrobis Semdeg, Sinapatimroba warmoadgenda piris Tavisuflad gadaadgilebis 
uflebaSi yvelaze uxeS Carevas da ar SeiZleboda, is yofiliyo damatebiTi aRkveTis 
RonisZieba. aramed, aucilebeli iyo, rom Sinapatimroba yofiliyo ZiriTadi aRkveTis 

1 gabisonia i.,, aRkveTis RonisZiebani sisxlis samarTlis procesSi, Tbilisi, gamomcemloba “meridiani”, 
2003 , gv 139.

2 sisxlis samarTlis Jurnali N1, Sinapatimroba da misi aRsruleba, gamomcemloba ,,meridiani’’,  Tbili-
si, 2018 , gv 47.

3 saqarTvelos sisxlis samarTlis saproceso kodeqsi, (konsolidirebuli versia) Tbilisi, 1998 wlis 
20 Tebervlis mdgomareobiT.

4 beniZe v., dapatimrebisa da Sinapatimrobis aRkveTis RonisZiebad gamoyenebis problemebi, gamomcem-
loba „meridiani“, Tbilisi, 2003, gv. 119.

5 saqarTvelos sisxlis samarTlis saproceso kodeqsi, (konsolidirebuli versia) Tbilisi, 2021 wlis 
28 dekembris mdgomareobiT. xelmisawvdomia:https://matsne.gov.ge/document/view/90034?publication=140 [bolo naxvis 
TariRia:11.06.2022].

6 iqve.
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RonisZieba.7

daskvna

kvlevis Catarebis Sedegad gakeTebulia Semdegi daskvnebi: ,,braldebulis Sinapatim-
roba, rogorc aRkveTis RonisZieba sisxlis samarTlis procesSi’’ msjeloba mravalmxriv 
saintereso daskvnebis gakeTebis  saSualebas iZleva. misi analizi gviCvenebs, rom Sinapa-
timrobis institutis ganviTarebas myari  dogmatur-samarTlebrivi safuZveli gaaCnia, 
rac gamoikveTa naSromSi  sxvadasxva Teoriebis mimoxilvis dros.  swored zemoaRniSnuli 
Teoriebis mixedviT xdeboda am institutis problematikis dasabuTeba da sisxlis samar-
Tlis mecnierebis mier aRkveTis RonisZiebebSi misi adgilis gansazRvra. 

Sinapatimroba warmoadgenda patimrobis efeqtur da humanur alternativas ara marto 
qarTuli, aramed nebismieri sxva qveynis sisxlis samarTlis procesis mixedviT. Sinapatim-
robis calkeuli sakiTxebi gansxvavebulad aris mowesrigebuli sxvadasxva samarTlebriv 
sistemebSi. misi samarTlebrivi safuZvlebi ganxilulia sisxlis samarTlis kanonSi. misi 
struqturisa da Sinaarsis Camoyalibeba moxda sasamarTlo praqtikis da sisxlis samarT-
lis dogmatikis meSveobiT.  

maqsimalurad sakanonmdeblo doneze unda moxdes garkveuli saproceso filtris Se-
moReba, raTa Sinapatimroba aRdges, rogorc aRkveTis RonisZieba da aRikveTos bral-
debulis dapatimrebis SesaZlebloba mxolod imis gamo, rom braldebuls ar gaaCnia mud-
mivi sacxovrebeli da miemaleba gamoZiebas.
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sagangebo mdgomareobis dros erovnuli kanonmdeblobis 
da saerTaSoriso praqtikis mimoxilva kovid-19 pandemiis  

magaliTze

levani beselia

kavkasiis saerTaSoriso universitetis

samarTlis sadoqtoro programa

abstraqti

naSromi Seexeba sagangebo mdgomareobis dros erovnuli kanonmdeblobisa da saer-
TaSoriso praqtikis mimoxilvas kovid-19 pandemiis magaliTze. sakiTxi uaRresad mniS-
vnelovania, rameTu sagangebo mdgomareobis dros xdeba gadaxveva adamianis ZiriTadi 
uflebebidan, icvleba konstituciuri wesrigi aRmasrulebeli xelisuflebis sasarge-
blod, aseT viTarebaSi gansakuTrebiT mniSvnelovania sagangebo mdgomareobis dros Se-
qmnili mdgomareobis marTva ganxorcieldes kanonmdeblobaTa sruli dacviT. naSromi 
miznad isaxavs aCvenos Tu ra xarvezebi gamovlinda erovnul kanonmdeblobaSi, aseve cdi-
lobs gaanalizos saerTaSoriso praqtika, sxva qveynebis gamocdileba kovid-19 pandemiis 
dros. miRebul gamocdilebas didi mniSvneloba eqneba sagangebo mdgomareobis marTvisas, 
dagrovili codna kargi saSualeba swori daskvnebis gasakeTeblad.

Abstract

The article deals with the review of national legislation and international practice during the state 
of emergency on the example of the Covid-19 pandemic. The issue is extremely important, because 
during a state of emergency there is a derogaion from basic human rights, the constitutional order is 
changed in favor of the executive power, in such a situation it is especially important to manage the 
chaos created during the state of emergency in full compliance with the legislation. The article aims 
to show what gaps have been identified in the national legislation, and also tries to analyze the inter-
national practice, the experience of other countries during the Covid-19 pandemic. The experience 
gained during the covid-19 pandemic will be of great importance in emergency management, accu-
mulated knowledge is a good way to make the right conclusions.

Sesavali

sagangebo mdgomareoba aris viTareba, romelic yvela qveynis cxovrebaSi SeiZleba rom 
moxdes. CamonaTvali, romlis drosac SeiZleba sagangebo mdgomareoba gamocxaddes sakma-
od vrcelia. sagangebo mdgomareobis gamocxadebas iTvaliswinebs konstituciebis umrav-
lesoba epidemiuri da pandemiuri situaciebis drosac. kovid-19-is pandemiad gamocxade-
bas mohyva qveynebis mxridan sagangebo mdgomareobis gamocxadeba, zogi mcire xniT, zogi 
xangrZlivi droiT. miuxedavad imisa, rom qveynebis umetesobas hqonda mowesrigebuli da 
sistemuri TvalsazrisiT gamarTuli sakanonmdeblo baza, maT mainc dasWirdaT garkveu-
li cvlilebebis ganxorcieleba da miRebul iqna araerTi sakanonmdeblo aqti. garkveu-
li problemebi Seiqmna aseve   adamianis uflebebTan, uflebamosilebis delegirebasTan, 
samarTliani sasamarTloTi sargeblobasTan  da marTlmsajulebasTan dakavSirebiT. saqa-
rTvelomac gamoacxada sagangebo mdgomareoba kovid-19-is pandemiis dros, miuxedavad 
garkveuli xarvezebisa, kovid-19-is pandemiis marTva SeiZleba dadebiTad Sefasdes. gam-
ovlenil xarvezebs Soris Warbobda uflebamosilebaTa farTo delegireba aRmasrulebel 
xelisuflebaze da saqarTvelos kanonmdeblobiT dadgenili wesisagan gansxvavebuli we-
sebi da pirobebi. sagangebo mdgomareobasTan dakavSirebuli debulebebi gansakuTrebul 
mniSvnelobas iZens rameTu igi iTvaliswinebs gadaxvevas adamianis ZiriTadi uflebebidan, 
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Sesabamisad rogorc erovnuli kanonmdeblobis aseve saerTaSoriso praqtikis analizi 
kargi saSualebaa swori daskvnebis gasakeTeblad.

sagangebo mdgomareobis dros erovnuli kanonmdeblobis da saerTaSoriso

praqtikis mimoxilva kovid-19 pandemiis magaliTze

saqarTvelos konstituciis 71-e muxli iTvaliswinebs sagangebo mdgomareobis ga-
mocxadebas, rogorc pandemiis aseve epidemiis dros.1 saqarTvelos kanoni ,,sazogadoe-
brivi janmrTelobis Sesaxeb”2  epidemiuri da pandemiuri  situaciebis marTvas acxadebs 
saqarTvelos kanonis ,,samoqalaqo usafrTxoebis Sesaxeb“ prerogativad. mogexsenebaT, 
kovid-19 pandemiad msoflios jandacvis organizaciam gamoacxada 2020 wlis 11 marts,3  
rasac mohyva saqarTvelos prezidentis dekretis safuZvelze sagangebo mdgomareobis 
gamocxadeba 2020 wlis 21 marts.4 am dekretiT moxda uflebamosilebaTa farTo dele-
gireba aRmasrulebel xelisuflebaze. aRmasrulebel xelisuflebas mieca ufleba saqa-
rTvelos kanonmdeblobisgan sruliad gansxvavebuli wesiT moewesrigebina karantinisa 
da izolaciis wesebi, maSin rodesac saqarTvelos kanoni ,,sazogadoebrivi janmrTelobis 
Sesaxeb“ am uflebamosilebas akisrebda sazogadoebrivi janmrTelobis samsaxurs, mis aR-
srulebas ki uzrunvelyofda Sinagan saqmeTa saministro. mTavrobis kompetenciad gani-
sazRvra sisxlis samarTlisa da administraciuli saxdelebis dakisreba, maSin rodesac 
msgavsi sakiTxebis mowesrigeba unda ganisazRvros kanoniT, saqarTvelos konstitucia 
nebismier Carevis safuZvlad acxadebs kanons. saqarTvelos prezidentis dekretis sa-
fuZvelze uflebamosilebaTa delegirebas aRmasrulebel xelisuflebaze da Sesabamisad 
aRmasrulebeli xelisuflebis mxridan dadgenilebebis safuZvelze adamianis uflebaTa 
SezRudvis uflebamosileba rom TavisTavad gamomdinareobs konstituciidan dausabuTe-
beli msjelobaa, aseT mowesrigebas da uflebamosilebaTa amgvar delegirebas saqarTve-
los konstitucia ar iTvaliswinebs. garda amisa prezidentis dekretiT moxda 27-muxlis 
ganaTlebis uflebis SezRudva ris uflebamosilebac ar hqonda saqarTvelos prezidents. 
am sakiTxTan dakavSirebiT sainteresoa saqarTvelos uzenaesi sasamarTlos 2004 wlis 25 
maisis gadawyvetileba saqmeze saqarTvelos parlamentis wevrTa jgufi da Tamaz diasamiZe 
aWaris avtonomiuri respublikis parlamentisa da aWaris avtonomiuri respublikis mTav-
robis winaaRmdeg, sadac sasamarTlom calsaxad aRniSna, rom adamianis uflebaTa dacvis 
myar safuZvels warmoadgens is, rom saqarTvelos prezidenti SezRudulia im uflebiT 
rac mas aqvs miniWebuli konstituciiT.5  aseve problemuria saqarTvelos prezidentis 
dekretis Sesabamisoba qveynis mTavar kanonTan da saerTaSoriso standartebTan. ram-
denad akmayofilebda prezidentis dekreti sagangebo mdgomareobis gamocxadebisTvis 
wayenebul moTxovnebs? sagangebo mdgomareoba unda iyos gansakuTrebuli im mxriv, rom 
gavlenas axdendes mTel erze, iyos im wuTieri da im simwvavis rom saxelmwifo xelisu-
flebis umaRlesi organoebi moklebulni iyvnen normaluri funqcionirebis SesaZleblo-
bas. sagangebo mdgomareobis gamocxadebis dros SemTxvevaTa raodenoba iyo 49.6  ramdenad 
SeiZleba es maCvenebeli iyos sagangaSo romelsac eqneboda gavlena mTel erze da Seqmnida 
safrTxes mTeli qveynisTvis? aq savaraudoa vifiqroT rom sagangebo  mdgomareobis ga-
mocxadeba atarebda emociur xasiaTs, rac gasagebicaa rameTu sawyis etapze is iTvlebo-
da ucnob daavadebad. saqarTveloSi pandemiuri da epidemiuri situaciebis marTva unda 

1 saqarTvelos konstitucia. https://matsne.gov.ge/ka/document/view/30346?publication=36 [15.07.2022].
2 saqarTvelos kanoni ,,sazogadoebrivi janmrTelobis Sesaxeb“, muxli 12. https://matsne.gov.ge/ka/document/

view/21784?publication=38 [15.07.2022].
3 ras niSnavs pandemia da icvleba Tu ara rame misi gamocxadebiT? https://tabula.ge/ge/news/641650-ras-nish-

navs-pandemia-itsvleba-tu-ara-rame-misi [15.07.2022].
4 saqarTvelos prezidentis 2020 wlis 21 martis dekreti. https://matsne.gov.ge/ka/document/view/4830372?-

publication=0 [15.07.2022].
5 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba. saqme N15/290,266. https://constcourt.ge/ka/judi-

cial-acts?legal=345&fbclid=IwAR2H2wRg4_wT939G_BCXYVhDrMrkV2gPj6lyiCMqbLXhC720gMllCo7Q3jc [15.07.2022]
6 Covid-19-is yvela siaxle: marti-2020/arqivi. https://civil.ge/ka/archives/349237 [15.07.2022].
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ganxorcielebuliyo saqarTvelos kanoniT ,,samoqalaqo usafrTxoebis Sesaxeb“, nacvlad 
amisa miviReT sagangebo mdgomareobis gamocxadeba. saqme aris is, rom saqarTvelos kanoni 
,,samoqalaqo usafrTxoebis Sesaxeb“ ar iTvaliswinebs pandemiuri da epidemiuri situa-
ciebis detalur mowesrigebas, is ufro metad saxanZro usafrTxoebis Sesaxeb kanons war-
moadgens. Sesabamisad miviReT sagangebo mdgomareobis gamocxadeba, maSin roca SesaZlebe-
li iyo epidemiuri situaciebis marTva ganxorcielebuliyo ufro nakleb mzRudavi Zalis 
gamoyenebiT. rac Seexeba saqarTvelos kanons ,,sagangebo mdgomareobis Sesaxeb“ isic ver 
aRmoCnda efeqturi, Sesabamisad es kanonic, romelic miRebul iqna 1997 wels saWiroebs 
mniSvnelovan cvlilebebs. 

sagangebo mdgomareobis gamocxadebamde jer kidev 2020 wlis 28 ianvars saqarTvelos 
mTavrobis mier 164-e7  gankargulebiT moxda rigi uflebebis SezRudva, im fonze, roca 
jer kidev ar iyo gamocxadebuli sagangebo mdgomareoba. 181-e mTavrobis dadgenilebiT, 
ki mieniWa uflebamosileba saqarTvelos okupirebuli teritoriebidan devnilTa, Sromis, 
janmrTelobisa da socialuri dacvis ministrs izolaciisa da karantinis wesebis dadge-
nis uflebamosileba normatiuli aqtiT.8  normatiuli aqtiT adamianis uflebaTa SezRud-
vas saqarTvelos kanonmdebloba ar iTvaliswinebs, xolo 2020 wlis 22 maiss saqarTvelos 
parlamentma mxari dauWira ,,sazogadoebrivi janmrTelobis Sesaxeb“ kanonSi cvlilebebis 
Setanas. am cvlilebebis mizani iyo mTavrobas miscemoda uflebamosileba sagangebo mdgo-
mareobis gareSe SemzRudveli RonisZiebebis gatarebis,9  rac aseve ucnaurad gamoiyureba.  

rac Seexeba sxva qveynebs unda aRiniSnos, rom garkveuli SezRudvebi TiTqmis yve-
la qveyanam daawesa. SezRudvaTa umetesoba dawesda mcire droiT, Semdgom qveynebma is-
argebles ordinaluri kanonmdeblobiT. magaliTad: ,,ianvar-martSi evropis qveynebidan  
sagangebo mdgomareoba gamoacxada bulgareTma, CexeTma, fineTma, estoneTma, ungreTma, 
luqsemburgma, portugaliam, rumineTma da espaneTma. safrangeTma, italiam, germaniam, 
latviam da slovakeTma sagangebo mdgomareoba ordinaluri kanonmdeblobis safuZvelze 
gamoacxades. 14 qveyanas (avstria, belgia, xorvatia, kviprosi, dania, saberZneTi, irland-
ia, lietuva, malta, niderlandebi, poloneTi, slovenia, SvedeTi, didi britaneTi) de 
iure sagangebo mdgomareoba ar gamoucxadebiaT. evropis qveynebis umetesobam gaatara sa-
gangebo RonisZiebebi (droSi SezRuduli) ZiriTadad ordinaluri kanonmdeblobis safuZ-
velze (avstria, belgia, bulgareTi, kviprosi, CexeTi, dania, estoneTi, fineTi, safran-
geTi, germania, saberZneTi, ungreTi, italia, irlandia, latvia, lietuva, luqsemburgi, 
malta, niderlandebi, poloneTi, portugalia, rumineTi, slovakeTi, slovenia, espaneTi 
da SvedeTi)”.10  mokled rom vTqvaT, evropuli konvenciis monawile saxelmwifoebis SemTx-
vevaSi 47-idan 10-ma saxelmwifom, xolo saerTaSoriso paqtis monawile saxelmwifoebis 
SemTxvevaSi, 20-ma saxelmwifom 173-idan warudgines Setyobinebebi Sesabamis saerTaSoriso 
organizaciebs adamianis uflebaTa valdebulebebidan gadaxvevis Sesaxeb.11 

miuxedavad imisa, rom qveynebis umetesobas hqondaT epidemiebTan da pandemiebTan brZo-
lis gamocdileba da Sesabamisi kanonmdeblobac maT mainc dasWirdaT garkveuli cvlile-
bebis Setana erovnul kanonmdeblobebSi. germaniaSi arsebobs ,,infeqciis dacvis feder-
aluri kanoni“, SveicariaSi arsebobs kanoni ,,gadamdebi daavadebebis winaaRmdeg brZolis 
Sesaxeb“, magaliTad avstrias hqonda kanoni ,,epidemiis Sesaxeb“ jer kidev 1950 wels miRe-
buli, Tumca avstriis parlamentma virusis prevenciis procesSi miiRo 18 sakanonmdeblo 
aqti, zogierT qveyanas ki daWirda administraciuli da sisxlis samarTlis pasuxismge-

7 saqarTvelos mTavrobis gankarguleba N164. https://matsne.gov.ge/ka/document/view/4821121?publication=98 
[15.07.2022].

8 saqarTvelos mTavrobis dadgenileba N181, muxli 6. https://www.matsne.gov.ge/ka/document/view/4830610?-
publication=0 [15.07.2022].

9 kakubava, g. demokratia da adamianis uflebebi pandemiisa da sagangebo mdgomareobis pirobebSi. 2020w. 
gv:6-7. https://cdn2.ipn.ge/media/documents/demokratia_uflebebi_pandemia-geo-ff.pdf  [15.07.2022].

10  nakaSiZe, m. adamianis Tavisuflebis SezRudva kovid-19-is pandemiis pirobebSi: evropuli standar-
tebi da saqarTvelos kanonmdebloba. adamianis uflebaTa dacva da kovid-19-is pandemia. statiaTa krebuli. 
Tbilisi. 2021w. gv:186.  http://ewmi-prolog.org/images/files/1230Emergency-Final-02.06.21..pdf  [15.07.2022].

11 korkelia, k. 2020-2021.adamianis uflebaTa SezRudvebi saqarTveloSi Covid-19 pandemiis dros: miRe-
buli gamocdileba da rekomendaciebi. gv:40. https://georgia.un.org/sites/default/files/2021-06/LongVersion_GEO_WEB.pdf  
gv:44. [15.07.2022].
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blobis dakisreba im pirebis mimarT vinc ar asrulebda dadgenil RonisZiebebs, magaliT-
ad latviis SemTxvevaSi 2020 wlis 3 aprils parlamentma kanonSi Seitana cvlilebebi ad-
ministraciuli jarimis gazrdis Sesaxeb.12  Tumca aqve unda aRiniSnos, rom kovid-19-is 
pandemiam Seqmna aseve garkveuli problemebi adamianis uflebebTan, uflebamosilebis 
delegirebasTan, samarTliani sasamarTloTi sargeblobasTan  da marTlmsajulebasTan 
dakavSirebiT, am mxriv saqarTvelo ar warmoadgenda gamonakliss. sainteresoa ,,avstriaSi 
samarTlis  ori studentis saqme, romelTac mimarTes avstriis sakonstitucio sasamarT-
los, sadac gaprotestda komendantis saaTis SemoRebis sakiTxi, vinaidan komendantis 
saaTis SemoReba ar iyo gaTvaliswinebuli kanoniT, maTi azriT ZiriTadi uflebebi irR-
veoda“.13  aseve sainteresoa bulgareTis prezidentis saCivari sakonstitucio sasamarT-
loSi sadac amtkicebda, rom mTavrobis uflebamosileba, SemoiRos sagangebo epidemiuri 
viTareba, romlis drosac ZiriTadi uflebebi SeiZleba SeizRudos jandacvis saminis-
tros brZanebiT, parlamentis gadawyvetilebis gareSe, an gansazRvruli maqsimaluri xan-
grZlivobiT, ewinaaRmdegeba konstitucias da mxolod kanons SeuZlia SezRudos ZiriTa-
di uflebebi”.14  leqsemburgSi ,,sakonstitucio sasamarTloSi pirma gaasaCivra iZulebiT 
izolaciaSi moTavseba ori kviris vadiT. sasamarTlom mosarCelis sarCeli ar daakmayo-
fila, magram is 10 dRiT Seamcira. axali kanoni miRebuli sagangebo mdgomareobis das-
rulebis Semdeg iTvaliswinebda inficirebulTa iZulebiT hospitalizacias. sasamarTlom 
miuTiTa, rom iZulebiTi hospitalizacia aris Tavisuflebis aRkveTa, misi gamarTleba 
mxolod gansakuTrebuli mizeziT SeiZleba da rom aseTi brZaneba unda iyos dasabuTebu-
li da pativs scemdes procedurul garantiebs, gasaCivrebis SesaZleblobis CaTvliT”.15  
rac Seexeba rumineTs ,,ombudsmenma eWvi Seitana sagangebo viTarebis dros mTavrobisa da 
prezidentis aqtebiT jarimebis dawesebis konstituciurobaSi. ombudsmenis azriT, par-
lamenti kanonis safuZvelze naTlad ar gansazRvravda jarimebis SemoRebis safuZvels da 
arsebobda araproporciuli sanqciebis gamoyenebis safrTxe. sakonstitucio sasamarTlom 
daadgina, rom gasaCivrebuli aqtebi arakonstituciuria, radgan isini ar akmayofilebd-
nen gansazRvrulobis, ganWvretadobis moTxovnebs da ar Seesabameboda konstituciiT 
gaTvaliswinebul ZiriTadi uflebebisa da Tavisuflebebis proporciuli SezRudvebis 
princips”.16  poloneTSi ki ,,koCianis saolqo sasamarTlom uari Tqva sisxlis samarTlis 
saqmis aRZvraze im adamianis mimarT, romelic pirbades ar atarebda, radgan ministrTa 
sabWos ar hqonda uflebamosileba, gamoeca gankarguleba, romelic pirs amgvari movale-
obis Sesrulebas akisrebda. sasamarTlom am piris mimarT dakisrebuli sasjeli gaauqma, 
radgan CaTvala, rom ar SeiZleboda garkveuli mwvane zonebis gamoyenebis akrZalva“.17  
sainteresoa aseve ,,germaniis saolqo sasamarTlos gadawyvetileba, sadac aRiniSna, rom 
adamianTa socialuri kontaqtis SezRudva adamianis Rirsebas laxavda, iyo araproporci-
uli da ewinaaRmdegeboda konstitucias”.18 

yovelive zemoTqmulidan gamomdinare SeiZleba iqvas, rom kovid-19 pandemiam Seqmna 
problemebi sagangebo mdgomareobis samarTlebrivi mowesrigebis kuTxiT. ar SeiZle-
ba moxdes pandemiuri situaciebis imaze metad Sefaseba, romelmac SeiZleba gamoiwvios 
saWiroze metad Careva adamianis uflebebSi. samarTliT misi marTvisa da mowesrigebis 
arsi swored rom aseTi mdgomareobebis dros adamianis uflebaTa dacvaa, amitom yve-
la RonisZieba unda daemorCilos samarTlebriv mowesrigebas da sazogadoebriv sikeTe-
Ta balansis dacvas. sakiTxebi, romelic gamovlinda kovid pandemiis marTvasTan dakav-
SirebiT Zalian farToa da moiTxovs detalur Seswavlas, Tumca warmodgenili masalebis 

12 lolaZe, b. da sxvebi. demokratia da adamianis uflebebi pandemiis da sagangebo mdgomareobis pirobeb-
Si. 2020 wlis oqtomberi. gv:189-190. https://www.isfed.ge/geo/kvlevebi/demokratia-da-adamianis-uflebebi-pandemiis-da-sa-
gangebo-mdgomareobis-pirobebshi  [15.07.2022].

13 nakaSiZe, m. adamianis Tavisuflebis SezRudva kovid-19-is pandemiis pirobebSi: evropuli standartebi 
da saqarTvelos kanonmdebloba. adamianis uflebaTa dacva da kovid-19-is pandemia. statiaTa krebuli. 2021w. 
gv:183.http://ewmi-prolog.org/images/files/1230Emergency-Final-02.06.21..pdf [15.07.2022].

14 iqve, gv:183.
15 iqve, gv:184-185.
16 iqve, gv:185.
17 iqve, gv:185.
18 iqve, gv:184.
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mixedviT garkveuli warmodgena gveqmneba kovid pandemiis samarTlebriv regulirebasTan 
dakavSirebiT. swored, rom mowesrigebuli sakanonmdeblo baza uzrunvelyofs sagangebo 
mdgomareobis sworad regulirebas da qveynis dabrunebas normaluri cxovrebis reJimSi. 
kovid pandemiis pirobebSi xelisuflebis moqmedeba iyo drouli da dadebiTad SeiZleba 
Sefasdes, magram arasrulyofili da arasistemuri, mouwesrigebeli sakanonmdeblo bazis 
gamo miviReT sagangebo mdgomareobis qaosuri gamocxadeba. 

daskvna

daskvnis saxiT unda iTqvas, rom kovid-19 pandemiam marTlac, rom Seqmna is mdgomareo-
ba rac gaxda safuZveli sagangebo mdgomareobis gamocxadebis msoflios mraval qveyana-
Si, Tumca qveynebis umetesobaSi is gamocxadda mcire xniT, Semdeg qveynebma isargebles 
ordinaluri kanonmdeblobiT. miuxedavad imisa, rom qveynebis umetesobas hqondaT mow-
esrigebuli sakanonmdeblo baza garkveuli cvlilebis ganxorcieleba mainc gaxda saWiro 
erovnul kanonmdeblobebSi, maSin rodesac saqarTveloSi miviReT sagangebo mdgomareobis 
qaosuri gamocxadeba da prezidentis dekretiT uflebamosilebaTa farTod delegireba. 
mouwesrigebeli da arasistemuri sakanonmdeblo bazis gamo miviReT sagangebo mdgomare-
obis gamocxadeba xangrZlivi vadiT da sagangebo mdgomareobis adamianis uflebaTa Sez-
Rudvis dadgenili sakanonmdeblo wesrigisgan sruliad sxvagvari mowesrigeba. gamomdin-
are aqedan garkveuli cvlilebebis Setanaa aucilebeli saqarTvelos kanonSi ,,samoqalaqo 
usafrTxoebis Sesaxeb“ riTac unda warmarTuliyo pandemiuri situaciis marTva, maSin 
rodesac kovid-19 pandemiis marTva SeiZleba ganxorcielebuliyo ufro nakleb mzRudavi 
Zalis gamoyenebiT. garkveuli cvlilebebis ganxorcielebaa aseve saWiro saqarTvelos 
kanonSic ,,sagangebo mdgomareobis Sesaxeb“, es kanoni 1997 iqna miRebuli da mis mere mas 
cvlilebebi ar ganucdia. is qveynebi, romelTac hqondaT mowesrigebuli sakanonmdeblo 
baza gamoirCeodnen dabali sikvdilianobiT, garda amisa mowesrigebuli sakanonmdeblo 
baza uzrunvelyofs sagangebo mdgomareobis dros adamianis uflebaTa ganuxrel dacvas.
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asakovani qalebis Rirseuli cxovreba da  dasaqmeba  

irina baTiaSvili

kavkasiis saerTaSoriso universitetis doqtoranti

abstraqti

asakovani qalebis Rirseuli cxovrebis pirobebis SeqmnisTvis mTavar gamowvevas dasaqme-
ba warmoadgens. Tu asakovani qalebis dasaqmebis procesi ar iqneba samarTlianad reguli-
rebuli, isini dakargaven saSualebas SeinarCunon janmrTeloba da keTildReoba. saSinao 
aunazRaurebadi samuSao da diskriminaciuli stigmebi, dasaqmebaze did zegavlenas axdens. 
xolo, socialuri usafrTxoeba, romelic dasaqmebis Semdgom (dagrovebiTi an saxelm-
wifo) pensiis saxiT gvevlineba, gansazRvravs asakovan qalTa ekonomikur mdgomareobas. 
zemoaRniSnulidan gamomdinare, dasaqmebis sakiTxis kvlevam unda moicvas: aunazRaureba-
di saSinao samuSaos sakiTxis, stigmebis  da socialuri usafrTxoebis analizi da aqedan 
gamomdinare, asakovani qalebisTvis xelsayreli pirobebisTvis saxelmwifosTvis sakanon-
mdeblo cvlilebebis SeTavazeba. formalur seqtorSi samuSaoebis ararseboba pirveli 
gamomwvevi mizezia qalebisaTvis, rom wavidnen araformalur seqtorSi da ipovon samuSao 
dabali xelfasiT, amasTan janmrTelobis usafrTxoebisTvis aucilebeli pirobebis ga-
reSe.

Abstract

The main challenge for creating dignified living conditions for elder women is employment. If 
the employment process of elder women is not properly regulated, they will lose the opportunity to 
maintain health and well-being. Unpaid domestic work and discriminatory stigmas have a major im-
pact on employment. And, social security, which appears in the form of post-employment (funded or 
state) pension, determines the economic status of elder women. Based on the above, the research on 
the issue of employment should include: analysis of the issue of unpaid domestic work, stigmas and 
social security, and hence proposing legislative changes to the state for favorable conditions for older 
women.

Lack of work in formal sector is the first motivator for women to go in informal sector and find job 
with poor wage and without the necessary conditions for health security. 

Sesavali

demokratiulma samyarom 1948 wels miRebul adamianis uflebaTa sayovelTao deklara-
ciaSi xmamaRla daadastura rwmena da pativiscema adamianis ZiriTadi uflebebisadmi 
mTlianobaSi da gamokveTa adamianis Rirseba da qalsa da mamakacs Soris Tanasworuflebi-
anoba, rogorc erT-erTi fundamenturi ufleba sxva ZiriTad uflebaTa Soris, ris sa-
fuZvelzec TiToeuli saxelmwifo cdilobs xeli Seuwyos socialur progress da Seqmnas 
cxovrebis ukeTesi done Tavisi iurisdiqciaSi myofi adamianebisTvis da moqalaqeebisT-
vis.1 “...deklaracia STagonebis wyaro gaxda mravali axali damoukidebeli saxelmwifosa 
da axal demokratiaTaTvis konstituciis Sedgenisas. igi kriteriumia da sazomia imisa, 
Tu rogor ganvsazRvravT, Tu unda ganvsazRvroT, ra aris kargi da ra aris cudi”.2  
Rirseuli cxovrebis pirobebi farTo cnebaa, romelic ramdenime muxls kveTs erTdrou-
lad da ramdenime Rirebulebas aerTianebs. kerZod, sayovelTao deklaraciis pirveli 
muxli aRniSnavs, rom yvela adamiani ibadeba Tavisufali da Tanaswori Tavisi Rirseb-
iTa da uflebebiT. Rirsebis da Rirseuli yofis ganmamtkicebel normebad gvevlineba 

1 United Nations, The Universal Declaration of Human Rights, United Nations General Assembly, 1948
2 gaerTianebuli erebis organizacia, adamianis uflebaTa sayovelTao deklaracia, 60 wlisTavi spe-

cialuri gamocema 1948 -2008, gaeros sazogadoebrivi informaciis depaertamentis saqarTvelos ofisi, 
gaeros adamianis uflebaTa umaRlesi komisris ofisi, saqarTvelo,  DPI/876/Rev.4-07-55693/, 2008
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deklaraciis 22-e, 23-e, 24-e da 25-e muxlebi. aRniSnuli muxlebiT daculia rogorc asa-
kovani qalebi, aseve nebismieri asakis da sqesis mqone adamiani da Tu daveyrdnobiT 28-e 
muxls, yvelas aqvs ufleba iseT socialur da saerTaSoriso wesrigze, romlis pirobebSi 
SesaZlebelia winamdebare deklaraciaSi CamoTvlil uflebaTa da TavisuflebaTa sruli 
ganxorcieleba. saxelmwifoSi erovnuli xelisufleba valdebulia gaataros iseTi saxel-
mwifo politika, rom adamianTa Soris aRmoifxvras diskriminaciuli da araxelsayreli 
mdgomareoba. sagulisxmoa adamianis uflebaTa sayovelTao deklaraciis zemoaRniSnuli 
muxlebi, romlebic ramdenime Rirebulebas aerTianeben. kerZod, socialuri uzrunvely-
ofa Rirsebis SenarCunebisTvis aucilebeli faqtoria, romelic moicavs adamianis Tavis-
ufal da srulfasovan ganviTarebas, rac asakovani qalebis asakis da sqesis diskriminaci-
is arsebobisas mniSvnelovnad irRveva. aseve, am RirebulebaTa erTianobaSia xelsayreli 
samuSao garemos, Rirseuli adamianuri arsebobis (ekonomikuri mdgomareobis), Sromis da 
umuSevrobisgan dacvis uflebebi, romlebsac asakovani qalebi dasaqmebis kuTxiT proble-
mebisa da araregulirebadi araformaluri seqtoris arsebobis pirobebSi, srulfasovnad 
ver iyeneben. saboloo jamSi ki, deklaraciis 25-e muxlis Tanaxmad, yvela adamians aqvs 
ufleba, hqondes cxovrebis iseTi done, romelic aucilebelia misi janmrTelobis da 
keTildReobis SesanarCuneblad. aRniSnuli moicavs rogorc umuSevrobis, aseve moxuceb-
ulobis periods. Tumca, Tu asakovani qalebis dasaqmebis procesi ar iqneba samarTlianad 
regulirebuli, isini dakargaven saSualebas, SeinarCunon janmrTeloba da keTildReoba. 
saxelmwifos mier samarTlianad regulireba moicavs asakovani qalebis Rirseuli cxovre-
bis pirobebis gansazRvras, ris Sedegadac dasaxuli iqneba miznebi. asakovani qalebis Rir-
seuli cxovrebis pirobebis SeqmnisTvis mTavar gamowvevas dasaqmeba warmoadgens. kvlevis 
mizania, saerTaSoriso  praqtikis analiziT danaxul iqnes asakovani qalebis Rirseuli cx-
ovrebisTvis aucilebel komponentTa erTianoba, romelic aucilebelia efeqtiani saxel-
mwifo politikis da sakanonmdeblo regulaciis SemuSavebisTvis. 

asakovan qalTa dasaqmeba, socialuri usafrTxoeba da diskriminaciuli 
stigmebi

 aRsaniSnavia, rom saSinao aunazRaurebadi samuSao da diskriminaciuli stigmebi, 
dasaqmebaze did zegavlenas axdens. xolo, socialuri usafrTxoeba, romelic dasaqmebis 
Semdgom (dagrovebiTi an saxelmwifo) pensiis saxiT gvevlineba, gansazRvravs asakovan 
qalTa ekonomikur mdgomareobas. zemoaRniSnulidan gamomdinare, dasaqmebis sakiTxis kv-
levam unda moicvas: aunazRaurebadi saSinao samuSaos sakiTxis, stigmebis  da socialuri 
usafrTxoebis analizi. 

rogorc aRniSnulia INSTRAW publikaciaSi „dabereba genderul samyaroSi: qalTa 
sakiTxebi da identobebi“: „dabereba, rogorc ganviTarebis etapi, gamowvevaa qalebisaT-
vis. cxovrebis am periodSi qalebs unda SeeZloT kreatiuli gziT gaumklavdnen axal 
SesaZleblobebs. asakovan qalebze arsebuli stereotipebiT gamowveuli socialuri Sede-
gebi unda aRiarebul iqnes da aRmoifxvras. daberebis sakiTxTan dakavSirebiT gamarTul 
momdevno Sexvedrebze  daiwyo xazis gasma asakovani adamianebis sazogadoebis cxovreba-
Si integraciaze. asakovnebis ganxilva ara rogorc sazogadoebis produqtiul wevrebze 
tvirTi, aramed rogorc kreatiuli da produqtiuli wevrebi Tavisi uflebiT. qalebi, 
romlebic imis gamo, rom ufro metxans cxovroben, TiTqmis yvela qveynis xandazmuli 
adamianebis umetesobas warmoadgenen da  gansakuTrebiT ugulebelyofili resursi arian 
xandazmulobis periodSi”.3 

saerTaSoriso kvlevebis Tanaxmad, qalebi Cveulebriv ufro metxans cocxloben vidre 
kacebi biologiuri da qceviTi upiratesobebis gamo, Tumca  qalebis xangrZlivi sicocx-
le Tavis TavSi ar gulisxmobs jansaR da janmrTel cxovrebas. faqtia, rom orsulobis da 
mSobiarobis damaxasiaTebel potenciurad uaryofiT Sedegebs da riskebs, romelic jan-

3 United Nations International Research and Training Institute for the Advancement of Women (INSTRAW) “Ageing in Gen-
dered World: Women’s Issues and Identities”, Santo Domingo, Dominican Republic ,1999, VII.
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mrTelobasTan da fsiqologiur mdgomareobasTan asocirdeba, marto qalebi ganicdian. 
Semdgom arsebuli genderuli uTanasworoba Semosavlis da dasaqmebis nawilSi gamoix-
ateba. aRniSnuli genderuli uTanasworoba warmoiSoba im droSi, romelic qalma dauT-
mo bavSvis movlas, bavSvis aRzrdas, saojaxo Sromas da Tu CavuRrmavdebiT, aRniSnuli 
drois Sedegia - momavali Taobis formireba. xolo, sapasuxod qalebi diskriminirebulni 
rCebian rogorc ekonomikuri kuTxiT (naklebi dagrovebiTi pensia, naklebi Semosavali, 
dabali pozicia) aseve, moraluri gadmosaxedidan.4  

savaraudoa, rom mTavari gamowveva jandacvis sistemebisTvis asakovani qalebis moTx-
ovnilebebis dakmayofileba iqneba, radgan isini kacebze metxans cxovroben da warmoad-
genen yvela xandazmuli adamianis mzard nawils.5  erTi SexedviT, sicocxlis xangrZlivoba 
ueWvelad winsvlis niSani unda iyos, rac TiTqosda keTildReobis zrdisa da samedicino 
daxmarebis xelmisawvdomobis Sedegia, mTel msoflioSi Sesabamisi procentuli maCvene-
blis Tanaxmad. rodesac am suraTs erTi kuTxidan SexedavT, macduria da SeiZleba if-
iqroT, rom siRaribeSi myofi qalebis problema TandaTanobiT da Tanmimdevrulad qreba, 
magram samwuxarod, es mcdari STabeWdilebaa. roca ufro da ufro miuaxlovdebiT am 
mozaikas, dainaxavT asakovani qalebis mimarT arsebul uamrav problemas da amasTan er-
Tad, am problemebis mzard ricxvs, ekonomikis gaumjobesebis ararsebobis da msoflioSi 
arsebuli Seucvleli xedvebis fonze. stereotipebi ki damangrevel gavlenas axdenen asa-
kovan qalebze da aseve, mTel msoflioze.6  aqedan gamomdinare, saxelmwifom unda daiwyos 
mzadeba, raTa aicilos asakTan erTad dakavSirebuli diskriminaciis SemTxvevebi. asako-
vani qalebis mimarT zrunva aramarto jandacvis sistemis gaZlierebas gulisxmobs, aramed 
sapensio da sagadasaxado reformasac, romelic moicavs dasaqmebis xelmisawvdomobasTan 
erTad masTan dakavSirebul sapensio da socialur dacvas. aqtiuri, jansaRi cxovrebis 
pirobebis SeqmniT asakovan qalebs miecemaT saSualeba srulfasovnad miiRon monawileoba 
sazogadoebis ganviTarebaSi. 

asakovani qalebis SromiTi resursebis saTanado sakanonmdeblo aRiarebam, asakovani 
qalebis ekonomikurma gaZlierebam da dasaqmebis saxelmwifo servisebis gonivrulma xe-
lmisawvdomobam, SesaZloa Seamciros genderuli uTanasworoba. saqarTveloSi erovnuli 
kanonmdeblobis Sesabamisad, sapensio asakis mqone qalebi SeiZleba CaiTvalon asakovani 
qalebis kategoriaSi. saqarTveloSi qalebisTvis sapensio asaki 60 wlidan ganisazRvreba.7   

aseve mniSvnelovania, gaanalizdes israelis saxelmwifos socialuri usafrTxoeba da 
saxelmwifo daxmareba rogor zegavlenas axdens asakovani qalebis ekonomikur gaZliere-
baze. israelis kanonmdebloba umuSevari qalebis kontingents 57 wlidan - 67 wlamde 
aRiarebs rogorc mowyvlad da SeRavaTebis miRebisTvis prioritetul jgufs. israelis 
saxelmwifos xedva asakovani qalebisTvis finansuri mxardaWeris programebis SemuSaveba-
Si, asakovani qalebis uflebebis aRiarebis da sakanonmdeblo doneze maTi regulirebis 
gzaze SeiZleba saqarTvelosTvisac mizanSewonili iyos. israelis saxelmwifo politikis 
analiziT, romelic exeba umuSevar qalTa konkretuli asakis jgufs, SesaZlebelia asako-
vani qalebis definicia moxdes asakobrivi kategoriebiT. israelis saxelmwifos social-
uri usafrTxoeba da saxelmwifo daxmareba ramdenime mimarTulebiT unda gaanalizdes:

 1. 57-67 asakis CaTvliT myofi umuSevari qalebis ufleba miiRon saxelmwifos fuladi 
daxmareba”.8  aqve mniSvnelovania, rom im qalbatonebs, romelTac profesiuli momzadebis 
kursebi aqvT gavlili waxalisebulni arian SeRavaTis gacemis procentuli odenobiT. 
saxelmwifos mier umuSevar qalTa finansuri mxardaWera gardamaval asakSi, roca maTi 
unar-Cvevebi ganicdis transformacias, didi motivatoria asakovani qalebisTvis, rom 

4 World Health Organization, executive summary women and health Today’s evidence tomorrow’s Agenda, 2009, Geneva, 1-4.
5 iqve.
6 baTiaSvili irina, miTebi asakovan qalebze da msoflios stereotipebi, samarTali da msoflio, N17, 

2021, 64, 68.
7 saqarTvelos kanoni „saxelmwifo pensiis Sesaxeb“, 2442, saqarTvelos parlamenti, 23/12/2005, Tavi II, 

muxli 5.
8 национального страхования https://www.btl.gov.il/RussianHomePage/Benefits_ru/Vatikim_ru/IdkunimEzracjVatik2022/

Pages/HatavotLenashimMuvtalot.aspx.
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Rirseuli cxovrebis pirobebi Seiqmnan da sazogadoebis saWiro aqtivad igrZnon Tavi.9

2. 62 wlis mdedrobiTi sqesis moqalaqeze saxelmwifos aqvs valdebuleba gasces pen-
sia,10  Tumca asakovani qalebis waxaliseba da daxmareba (SeRavaTebi) ar uqmdeba 67 wels 
miRweuli qalebisTvis. 

3. 2022 wlis ianvris mdgomareobiT, gaizarda samuSao da arasamuSao Semosavlis odeno-
ba, ra SemTxvevaSic israelis moqalaqes SeeZleba paralelurad gamoiyenos xandazmulTa 
SeRavaTebi, romelic sapensio asakis Semdgom iwyeba kerZod, 70 wlidan.11 dReis mdgomare-
obiT israelis kanonmdeblobiT sapensio asaki qalebisTvis aris 62 weli, Tumca Tanmim-
devrulad moxdeba sapensio asakis cvlileba qalebisTvis 62 wlidan 66 wlis farglebSi.12  

4. dazRvevis erovnuli instituti 18 wlamde asakis bavSvebis ojaxebs yovelTviurad 
uxdis daxmarebas. Semweoba miznad isaxavs ojaxebis daxmarebas bavSvebis aRzrdis xarjeb-
Si da misi odenoba ar aris damokidebuli ojaxis Semosavalze. aRniSnuli mniSvnelovnad 
exmareba qalebis socialur da ekonomikur gaZlierebas, maTi tvirTis Semsubuqebas. Tu 
daveyrdnobiT msjelobas, rom asakovani qalebi xSirad sakuTari nebiT an finansuri usax-
srobisgan gamowveuli aucileblobiT xSirad sakuTar ojaxSi mcirewlovanTa momvlelebi 
xdebian, iribad israelis saxelmwifos mier gamoyofili es Semweoba maTi Sromis pativis-
cemad, anazRaurebad da aRiarebad SeiZleba CaiTvalos saxelmwifos mxridan.13 

asakovani adamianebis uflebebis ganxilvisas Tanamedrove samyaros damokidebulebis 
xedva kargad Cans julie Caildis naSromSi: “asakovanTa uflebebi ar aris budis gamkeTe-
beli Tojinebi: argumenti asakovanTa uflebebis saerTaSoriso konvenciisTvis”,14 romel-
ic qvemoT iqneba mimoxiluli. msoflios asakovani mosaxleobis raodenoba uprecedento 
tempiT izrdeba. msoflioSi daaxloebiT 8,5% adamianTa (617 milioni)  aris 65 wels ga-
dacilebuli. gaeros 2015 wlis angariSis mixedviT, prognozirebulia, rom es procenti 
2050 wlisTvis msoflios mosaxleobis TiTqmis 17%-mde gaizrdeba anu 1,6 miliardamde.  
asakovanTa raodenoba izrdeba swrafi tempiT da amavdroulad safrTxis qveS dgeba gan-
levadi resursebi da nel-nela xdeba ukmayofilebis gaRviveba, rasac Sedegad SeiZleba 
mohyves  asakovnebze Zaladobis faqtebi. asakovanTa uflebebis Sesaxeb konvencias Seu-
Zlia Seamciros negatiuri zemoqmedeba Tanamedrove globaluri modernizaciis, asakis 
da demografiuli cvlilebebis Serwymis procesis marTvis Sedegad. aucilebelia ganvi-
Tarebadma qveynebma Tvali gausworon realobas, rom 60 wlis asakis 1,7 miliardi adamiani 
ese igi msoflios xandazmuli mosaxleobis TiTqmis 80%-ze meti - 2050 wels naklebad 
ganviTarebul regionebSi icxovrebs. asakovanTa dasacavad Sesabamisi kanonmdeblobis 
aucilebloba ar SeiZleba ignorirebuli iyos da amavdroulad Zalian mniSvnelovania mis 
formirebaSi gaTvaliswinebuli iqnes moraluri standartebi da qcevis kulturuli kod-
eqsebi, ufro metic, asakovnebis mier azris dafiqsireba am procesSi aucilebelia. es sta-
tia ganixilavs gzebs,  imis Sesaxeb, aris Tu ara asakovanTa uflebebi adamianis uflebebi, 
romlebic daculi unda iyos saerTaSoriso xelSekrulebiT da afarToebs msjelobas im 
mimarTulebiT Tu rogor SegviZlia davicvaT asakovanTa uflebebi saukeTesod. 

adamianis uflebaTa sayovelTao deklaracia (UDHR),  aris erT-erTi yvelaze aRiare-
buli da gavleniani SeTanxmeba. UDHR miRebul iqna gaeros generaluri asambleis mier 
1948 wels da iTvaliswinebs, rom adamianis uflebebi akisrebs saxelmwifos movaleo-

9 Кнессет, Закон о национальном страховании [комбинированная версия], 5755–1995 гг, Глава 7 - Страхование 
по безработице, הלטבא חוטיב :’ז קרפ ,1 -ה”נשתה ,)בלושמ חסונ( ימואלה חוטיבה קוח,   https://www.btl.gov.il/Laws/Pages/LawsList.aspx 
(erovnuli dazRvevis kanoni (integrirebuli versia), 5755-1.

10 национального страхования https://www.btl.gov.il/RussianHomePage/Benefits_ru/Vatikim_ru/IdkunimEzracjVatik2022/
Pages/halaatGilPrishaLenashim.aspx.

11 Министр социального равенства, Руководство для пожилых граждан Израиля права, льготы и информация, 
*8840, 2015, 34, https://www.gov.il/BlobFolder/guide/benefits_shvyon/he/%D7%94%D7%9E%D7%93%D7%A8%D7%99%D7%
9A%20%D7%9C%D7%90%D7%96%D7%A8%D7%97%20%D7%94%D7%95%D7%95%D7%AA%D7%99%D7%A7%20-%20
%D7%A8%D7%95%D7%A1%D7%99%D7%AA.pdf.

12 национального страхования https://www.btl.gov.il/RussianHomePage/Benefits_ru/Vatikim_ru/IdkunimEzracjVatik2022/
Pages/HaalatSchumHaachnasa.aspx; https://www.btl.gov.il/RussianHomePage/Benefits_ru/Vatikim_ru/IdkunimEzracjVatik2022/Pag-
es/halaatGilPrishaLenashim.aspx.

13 национального страхования, https://www.btl.gov.il/RussianHomePage/Benefits_ru/Yeladim_ru/Pages/default.aspx
14 Childs, J. “Elder Rights Are Not Nesting Dolls: An Argument for an International Elder Rights Convention.” Journal of 

Comparative and International Aging Law & Policy, 11, 2020, p. 141-170. HeinOnline.
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bebs uzrunvelyos samarTliani da saTanado mopyroba misi moqalaqeebis mimarT. UDHR 
Sedgeba ocdaaTi muxlisgan, romelic adasturebs individis uflebebs. es uflebebi Ta-
visTavad ar aris iuridiulad savaldebulo, magram aRwerilia Semdgom saerTaSoriso 
xelSekrulebebSi, adamianis uflebaTa regionul dokumentebSi, erovnul konstituciebsa 
da kanonebSi. UDHR-is garda, arsebobs gaeros adamianis uflebaTa dacvis ramdenime sxva 
jvaredini xelSekruleba, romelmac zogadad win waiwia adamianis uflebebis sakiTxebi”, 
magram mxolod ramdenime maTgani yuradRebas amaxvilebs asakovanTa uflebebis dacvaze. 
magaliTad, daberebis Sesaxeb madridis saerTaSoriso samoqmedo gegma (“MIPAA” ), miRe-
bul iqna meore msoflio asambleaze daberebis Sesaxeb 2002 wlis aprilSi. MIPAA-s sa-
SualebiT daiwyo axali era asakovanTa uflebebis dacvisTvis. MIPAA-s xedviT msoflios 
mTavari gamowvevaa: „sazogadoebis aSeneba yvela asakisTvis“. MIPAA-s samoqmedo gegma 
fokusirebuli iyo sam prioritetul mimarTulebaze: „asakovani adamianebi da ganviTare-
ba; janmrTelobisa da keTildReobis winsvla siberemde; xelsayreli da damxmare garemos 
uzrunvelyofa“. mniSvnelovania, rom es iyo pirveli SemTxveva, rodesac mTavrobebi Se-
Tanxmdnen asakovanebis uflebebTan dakavSirebiT gaeros konferenciebsa da samitebze, 
rogorc centralur sakiTxze. 2009 wels ekonomikuri, socialuri da kulturuli ufle-
bebis komitetma (“CESCR”) daadgina, rom asaki aris diskriminaciis erT-erTi akrZaluli 
safuZveli. CESCR aris „gaeros organo - Sedgeba 18 damoukidebeli eqspertisgan, romel-
ic monitorings uwevs ekonomikuri, socialuri da kulturuli uflebebis saerTaSoriso 
paqtis Sesrulebas misi monawile saxelmwifoebis mier“.15  CESCR didi xania xazs usvams 
asakovanTa diskriminaciis akrZalvis aucileblobas samuSaos povnaSi, profesiul momza-
debaSi, gansakuTrebiT im adamianebis mimarT, vinc siRaribeSi cxovrobs, aseve, yuradReba 
unda gamaxvildes pensiaze araTanabari xelmisawvdomobis sakiTxze. ekonomikuri, social-
uri da kulturuli uflebebis saerTaSoriso paqti iTvaliswinebs, rom saxelmwifoebi 
valdebulni arian TandaTanobiT ganaxorcielon socialuri uzrunvelyofis ufleba yve-
la individisTvis TavianT teritoriebze. 2010 wels gaeros generalurma asambleam daaar-
sa daberebis Ria samuSao jgufi (“OEWG”) asakovanTa mopyrobis Sesaswavlad. OEWG-m 
Seqmna forumi asakovanTa uflebebis dacvis gansaxilvelad, ris safuZvelzec daniSnul 
iqna asakovani pirebis mier adamianis yvela uflebiT sargeblobis Sesaxeb damoukidebeli 
eqsperti 2014 wlis maisSi (“HROP”). OEWG mudmivad agrZelebs adamianis saerTaSoriso 
uflebebis Seswavlas. nel-nela aSkara xdeba asakovanTa uflebebis CarCos da axali kon-
venciis Seqmnis aucilebloba. laTinuri amerika iyo asakovanTa uflebebis dacvis mudmivi 
mxardamWeri da 2015 wlis 15 ivniss amerika gaxda pirveli regioni msoflioSi, romelsac 
hqonda asakovanTa uflebebis xelSewyobisa da dacvis instrumenti. amerikis saxelmwi-
foebis organizaciam (“OAS”) panamerikul jandacvis organizaciis (“PAHO”) mxardaWeriT, 
miiRo interamerikuli konvencia adamianis uflebaTa dacvis Sesaxeb. asakovanTa dacvis 
Sesaxeb konvencia (“CPHROP”) aRiarebs, rom adamianis yvela arsebuli ufleba da funda-
menturi Tavisufleba vrceldeba asakovanebze. konvencia, romelsac xeli moaweres ar-
gentinis, braziliis, Ciles, kosta rikis da urugvais mTavrobebma, mniSvnelovani katal-
izatoria sxva qveynebisTvis asakovnebis dacvisTvis Camoayalibon Sesabamisi normatiuli 
CarCo kanonebi.  

ra aris asakovanTa uflebebi da ratom vdebT gansakuTrebul Zalisxmevas maT dasaca-
vad?

asakovanTa uflebebi TavisTavad arc ise uCveuloa. magaliTad asakovanebs unda hqon-
deT saSualeba:

* SromiTi uflebebi (muSaoba, dasaqmeba) da sxva Semosavlis momtani SesaZleblobebi 

15 ommittee on Economic, Social and Cultural Rights, UNITED NATIONS HUM. RTs. OFF. OF THE HIGH COMM’R, http://
www.ohchr.org/en/hrbodies/cescr/pages/cescrindex.aspx (last visited Mar. 11, 2020). (“The Committee was established under [Unit-
ed Nations Economic and Social Council (“ECOSOC”)] Resolution 1985/17 of 28 May 1985 to carry out the monitoring functions 
assigned to the [ECOSOC] in Part IV of the Covenant.”). The main function of the CESCR is to oversee the covenant implementa-
tion by states parties. See UN Committee on Economic, Social and Cultural Rights (CESCR), ECOINET, https://www.ecoi.net/en/
source/11512.html (last updated Aug. 30, 2018). The committee strives to hold constructive discussions with state representatives 
regarding application of the terms of the covenant. Id. The committee also assists governments in fulfilling their responsibilities under 
the covenant through policy and legislation aiming to secure and protect social, economic, and cultural privileges. Id.
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gamoiyenon asakobrivi barierebis gareSe.
*  pensiaze gasvlis sakiTxisas monawileoba miiRon imis gansazRvraSi, Tu rodis da ra 

fazaSi moxdeba maTi samuSao Zalidan gayvana. informirebuli dagegmvis da gadawyvetilebis 
miRebis saSualeba mieceT.

* icxovron iseT garemoSi, romelic aris usafrTxo da adaptirebuli pirad preferen-
ciebTan da cvalebad SesaZleblobebTan.

* aqtiurad CarTul iqnan sazogadoebaSi, maT Soris politikur procesebSi, rogoricaa 
saerTo politikis da ganviTarebis SemuSaveba, romelic pirdapir gavlenas axdens maT 
keTildReobaze.

* maTi ekonomikuri wvlilisagan damoukideblad miiRon dafaseba.
*  icxovron Rirseulad da usafrTxod, es ki gulisxmobs, rom Tavisufali unda iyvnen 

eqspluataciisa da fizikuri an gonebrivi Zaladobisgan. 
miuxedavad maTi saerTo mniSvnelebisa zogadad ZiriTad uflebebTan mimarTebaSi, 

mizezi, ris gamoc Cven calke unda mivmarToT asakovanTa uflebebs da davicvaT isini 
calsaxad, aris asakovanTa sistematuri diskriminacia individualur, instituciur da 
socialur doneze, romelic aferxebs, anadgurebs da, zogierT SemTxvevaSi, angrevs ada-
mianis ZiriTad uflebebs. „es aris eijizmis nekrozuli Zala“. daberebis (eijizmis) damaxa-
siaTebeli kidev erTi cru varaudi aris is, rom asakovani adamianebi monoliTuri jgufia. 
sibere SeiZleba iyos saerTo mniSvneli, magram mricxvelebi iseTive usasruloa, rogoric 
kulturisa da gamocdilebis variaciebi kacobriobis istoriis refleqsiisas. varaudi, 
rom jgufis yvela wevri, rogoricaa asakovanebi, erTnairia, saSiS safrTxes qmnis maTi 
uflebebis srulfasovnad dacvaSi. am uflebebiT, TiToeulma asakovanma unda isarge-
blos individualurad da SeiZleba sxvagvaradac ki. asakovanTa uflebebis dacvis Sansebi 
aseve mcirdeba, rodesac sazogadoeba urevs asakovans avadmyofSi, sustSi an invalidSi. 
irlandiaSi Catarebulma gamokiTxvam aCvena, rom asakis matebis yvelaze gavrcelebuli 
forma iyo jandacvis muSakebis mier asakTan dakavSirebuli daavadebebis mikuTvneba. asa-
kovnebis uflebebis damaxinjebis yvelaze gaukuRmarTebuli gamovlineba aris araswori 
aRqma, rom asakovani mozardebi susti, tvirTis mqone da goneba SezRuduli adamianebis 
jgufia. magaliTad, 2016 wels, jandacvis msoflio organizaciis mier gaanalizebul 
„msoflio Rirebulebebis gamokiTxvaSi“ gamokiTxulTa 60%-ma ganacxada, rom asakovanebs 
ar scemen pativs. sxva kvlevebma aCvena, rom jandacvis provaiderebis damokidebulebac ki 
„Camoyalibda mudmivi mcdari warmodgeniT, rom TiTqos asakovani pacientebi arian sus-
tebi, demenciurebi da gadarCenis mcire Sansis mqoneni“. am tipis stereotipma SeiZleba 
kritikulad negatiurad imoqmedos janmrTelobasa da cxovrebis xarisxze. izolaciam 
da marginalizaciam aseve SeiZleba asakovani adamianebi daucvelebi datovos asakovanTa 
mimarT Zaladobis kuTxiT.  inglisuri daberebis grZelvadiani Seswavlis (ELSA) saboloo 
moxsenebam Seiswavla asakovani adamianebis socialuri gariyuloba da gamoavlina social-
uri gariyulobis Svidi gansxvavebuli ganzomileba: socialuri urTierTobebi, kulturu-
li aqtivobebi, samoqalaqo aqtivobebi, ZiriTadi servisebis xelmisawvdomoba, samezoblo 
gamoricxva, finansuri produqtebi da materialuri saqoneli.16 

daskvna

adamianis uflebaTa saerTaSoriso bilis Tanaxmad, janmrTelobis ufleba mWidrod 
aris dakavSirebuli adamianis sxva uflebebis realizaciasTan, maT Soris iseTi ufle-
bebis, rogoricaa: kvebis, sacxovreblis, samuSaos, ganaTlebis, adamianis Rirsebis, si-
cocxlis, aradiskriminaciis, Tanasworobis, wamebis akrZalvis, konfidencialurobis, in-
formaciis xelmisawvdomobisa, gaerTianebis, Sekrebis da gadaadgilebis Tavisuflebis. 
es da sxva uflebebi da Tavisuflebebi ukavSirdeba janmrTelobis uflebis Semadgenel 

16 Childs, J. “Elder Rights Are Not Nesting Dolls: An Argument for an International Elder Rights Convention.” Journal of 
Comparative and International Aging Law & Policy, 11, 2020, p. 141-170. HeinOnline.
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komponentebs.17 
genderuli uTanasworobis Sedegad asakovan qalebze arsebuli stereotipebiT ga-

mowveuli socialuri Sedegebi, resursebis usamarTlo ganawileba, asakovani qalebisTvis 
dasaqmebis saxelmwifo politikis ar-arseboba,  ewinaaRmdegeba gaeros mdgradi ganvi-
Tarebis 2030 wlis dRis wesrigis miznebs. aqedan gamomdinare, umjobesia, es xarvezi aRi-
arebul iqnas da Semdgom aRmoifxvras, rac daaregulirebs asakovani qalebis potenciuri 
wvlilis amaRlebas sazogadoebriv cxovrebaSi.   

”muSaobis ufleba xSirad Rirsebis, pirovnuli ganviTarebis da socialuri da ekonomi-
kuri CarTulobis gadamwyveti xelSemwyobi faqtoria”.18 radgan saqarTveloSi saxezea ara-
formaluri samuSaoebis didi raodenoba, pirvel rigSi, Cven unda gamovikvlioT statis-
tikuri monacemebi araformalur seqtorSi momuSaveTa zusti raodenobis Sesaxeb, xolo 
am procesis paralelurad unda moxdes zemoaRniSnul seqtorSi dasaqmebulTa samuSao 
pirobebis monitoringi. amis Semdgom, xelisuflebam unda izrunos samarTlebriv CarCoze, 
romelic daaregulirebs araformalur seqtorSi dasaqmebulTa samuSao pirobebs. mwvave 
realobaa is, rom socialuri gariyuloba, siRaribe, diskriminaciuli damokidebuleba, 
crurwmenebi da aRqma qalis rolTan mimarTebaSi, ZiriTadad ufro gamZafrebulia asa-
kovani qalebisTvis, vidre asakovani mamakacebisTvis. aSkaraa, rom qalTa araxelsayreli 
statusi bavSvobidan da mozrdilobidan iRebs saTaves da ufro da ufro intensiuri 
xdeba asakSi. rodesac samyaro adamianis Rirsebis primats xazs usvams, unda gaviTvalis-
winoT, rom es Rirebuleba cocxal arsebas hgavs da damokidebulia adamianis cxovrebis 
pirobebze.19

imisaTvis, rom sapensio asakis mqone moqalaqeebisTvis relevanturad da miznobrivad 
iyos SerCeuli saxelmwifo daxmarebebi da SeRavaTebi, umjobesia saxelmwifos pensiis Ses-
axeb saqarTvelos kanonSi Setanil iqnes cvlileba asakobrivi kategoriebis Seqmnis mizniT 
da amgvarad, SesaZlebeli iqneba axali terminis - „asakovani“ - Semotana. aRniSnuliT gaT-
valiswinebuli iqneba ori kalaTa: I kalaTa  - 60 wlidan 70 wlamde asakovanTa kategoria; II 
kalaTa - 70 wlidan zemoT xandazmulTa kategoria. miTiTebuli kalaTebi mTavrobas daex-
mareba Sesabamisi mizanmimarTuli saxelmwifo politikis dagegmvaSi. magaliTad: asako-
vanTa kalaTaSi moxvdeba profesiuli gadamzadebis sakiTxi, xolo xandazmulTa kalaTaSi 
- socialuri usafrTxoebis sakiTxze moxdeba yuradRebis gamaxvileba. 

„asambleam, romelsac guluxvad umaspinZla espaneTis mTavrobam, aCvena, rom gaer-
Tianebuli erebis organizacia asrulebs Tavis mniSvnelovan rols xvalindeli sakiTxebis 
dRevandel dRis wesrigSi dayenebis procesSi. magram realuri gamocda iqneba am dRis 
wesrigis implementacia. TiToeul Cvengans, axalgazrdas Tu moxucs, aqvs Tavisi roli  
Taobebs Soris solidarobis xelSewyobaSi, asakovanTa diskriminaciis winaaRmdeg brZo-
laSi da yvela asakis adamianebisTvis usafrTxo, SesaZleblobebiT savse da Rirseuli 
momavlis mSeneblobaSi“. - kofi a. anani20 
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2021, 64, 68.
20 United Nations, The Madrid International Plan of Action on Ageing and the Political Declaration, Second World Assembly 

on Ageing, Spain, 2002.
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Abstract 

Taiwan has invested considerable sums of human capital and material resources in the practical 
application of autonomous vehicles for more market opportunity. As on-road testing and technologi-
cal development for autonomous vehicles continue to develop in different countries, the controversial 
issues of safety, ethics, liability, and the invasion of privacy continue to emerge. In order to resolve 
these issues, the government of Taiwan seeks to provide a good environment for AI innovation and 
applications. This article summarizes and highlights relevant content and key points of Unmanned 
Vehicles Technology Innovative Experimentation Act, which was legislated in Taiwan in 2018. In 
addition, with introduction to the progress and achievement after the implementation of the Act, the 
article also explains the development and prospection of autonomous vehicles in Taiwan.

Preface

In recent years, with the rapid development of Artificial Intelligence (AI) and the increasing matu-
rity of remote-control technology, unmanned vehicles have become a development priority of coun-
tries around the globe. Countries have invested considerable sums of human capital and material 
resources in the practical application of unmanned vehicles, also known as autonomous vehicles. 
Famous carmakers are all proactively researching and developing in the areas as well, demonstrating 
the impressive market opportunity. In light of this trend, Taiwan does not want to fall behind either. 
However, the regulations of autonomous vehicles in Taiwan are insufficient. The regulations currently 
only cover pilot programs, so in order to explore the legal issues of autonomous vehicles, the ethics 
of them cannot be ignored either.

Along with on-road testing and technological development for autonomous vehicles in different 
countries arises the controversial issues of safety, ethics, liability, and the invasion of privacy. In order 
to resolve these issues, countries such as the United States, Germany, and Japan have drafted relevant 
regulations to serve as references. 

For example, in 2017, the Ethics Commission of German Federal Ministry of Transport and Digi-
tal Infrastructure released a report, Automated and Connected Driving (Automatisiertes und Vernetz-
tes Fahren). Twenty ethical guidelines called “The German Ethics Code for Automated and Con-
nected Driving” (Ethics Regeln für den automatisierten und vernetzten Fahrzeugverkehr) 1 listed in 
this report makes it the world-first ethical rules regarding how the autonomous vehicles should be 
programmed. Theses ethics guidelines fully comprehends the influence and the impacts among peo-
ple’s rights and the society based on the thought of the protection for human’s traffic safety under the 
current development trend of autonomous vehicles. 

Following the passage of the Level 3 Autonomous Vehicles Act in 2017, the Level 4 Autonomous 
Vehicles Act will also come into effect in July 2021. Since then, Germany will be the first country in 
the world to send autonomous vehicles from research laboratories to the road. Autonomous vehicles 
have not yet been allowed to hit on the road in Taiwan, but there are still needs for the industry to test 
whether the function or their technology has met the standards.

1  BMWi (2017) Ethik-Kommission Automatisiertes und vernetztes Fahren. https://www. bmvi.de/SharedDocs/DE/Publikationen/
DG/bericht-der-ethikkommission.pdf?__blob= publicationFile (last visited: 16/11/2021).
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This article will introduce current laws and regulations of autonomous vehicles in Taiwan, starting 
by the content of Unmanned Vehicles Technology Innovative Experiment Act (hereinafter referred to 
as Unmanned Vehicles Act). In addition, with introduction to the progress and achievement after the 
implementation of the Act, the article also explains the development and prospection of autonomous 
vehicles in Taiwan.

2. Laws on Autonomous Vehicles in Taiwan - Unmanned Vehicles Technology Innovative Ex-
perimentation Act

2.1 Purpose of Legislation

Unlike other countries around the world, autonomous vehicles has not been allowed to use on 
the road in Taiwan. However, in order to meet the technological development and testing needs of 
unmanned vehicles, Unmanned Vehicles Act was published in December 2018. The Act creates a 
reasonable and safe testing environment for innovation, and encourages different sectors to invest in 
the research, development, innovation, and application of unmanned vehicles. Furthermore, the Act 
allows unmanned vehicles to step into the field of life. Unmanned Vehicles Act is the first legal regu-
lation in Taiwan on subjects related to artificial intelligence as well as autonomous vehicles. 

Article 3, Subsection 1, of the Act defines an unmanned vehicle as a “driverless transport vehi-
cle”, including an automobile, aircraft, ship, or any combinations of the above and of the land, sea, 
that “operates through remote control or autonomous operation.” In other words, unmanned vehicles 
may have an operator, or conversely, none. Unmanned vehicles that have operators rely on remote 
driving technology, providing the ability to operate vehicles from afar via remote control technolo-
gy; unmanned vehicles without operators on the other hand use autonomous operation technology 
for movement. Multinational corporations are primarily focused on developing unmanned vehicles 
without operators, specifically “automated-operating and driving” vehicles, which is also the focus 
of this article.

The legislative purpose of the Unmanned Vehicles Act ‘is formulated to encourage the research 
and development and the application of unmanned vehicle technology, and to create a sound and safe 
environment for innovative experimentation, so as to advance the development of industry technolo-
gy and innovative services.’ In short, despite the lack of maturity of unmanned vehicle industry and 
applicability of its technology, the industry is expected to continue to develop and change human 
lives in the foreseeable future. Countries should provide testing environments to enable industry 
growth, facilitating growth potential of the unmanned vehicle industry.2

2.2 Main Content of the Act

Unmanned Vehicles Act could be organized into two parts: administrative control of experiments 
and regulatory exemptions. 

Administrative control of experiments include the application and review procedures, the manage-
ment and safety of the field involved in experiments, and the management of innovative experimen-
tation. In other words, applicants need to submit proposals and receive approvals before they conduct 
on-road testing. In addition, testing environments need to uphold safety standards, and the testing 
environments are subjected to various inspections from governing bodies.

This Act includes 24 articles. The first to fourth articles are general principles, which indicate the 
purpose of legislation, the authority in charge, the definitions of terms, and the establishment of a unit 
dedicated to innovative tests. Articles 5 to 12 specify application and review procedures. Articles 13 
to 18 stipulate safety and management of testing areas. These five articles state that applicants need to 
abide by the Act, and report on the tests based on the requirements set forth by governing authority. In 

2  Taiwan seeks to create best environment for AI innovation and applications, see: https://english.ey.gov.tw/Page/61BF20C3E-
89B856/419fa63e-1029-4f12-b93a-c82f899a9e92. (last visited: 16/11/2021). 
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addition, applicants cannot evade, hinder, or refuse onsite visits of governing authorities. Articles 19 
to 21 stipulates the methods of the processing, revoking, and reporting of innovative experimentation. 
These articles also state that, if the testing programs lead to bodily harm and monetary losses of test-
ing subjects or stakeholders, governing bodies have the authority to request the testing programs and 
projects to make improvements within a limited time period. If the improvements do not occur before 
the deadline, then the approval to experiment would be revoked. The Act is summarized as follows3:

Test Duration is limited to one year, and if necessary, the applicant can request for a one year 
extension. If the need to study and amend the Act arises, the testing period can receive additional ex-
tension up to four years. In regards to the application of unmanned vehicle testing, there is a need for 
a singular contact window to facilitate in the creation of more convenient administrative processes.

Review Procedures are carried out by the Ministry of Economic Affairs (MEA). MEA is tasked 
with the work to hold review meetings and invite representatives from the central government and 
local government, experts of law and relevant industries, and academics in the field in question. The 
items reviewed include the innovativeness, conditions, and the qualification of the unmanned vehicle 
testing program as well as the safety and risk management of the program.

Safety Control: Applicants for unmanned vehicle experiment are required to provide an insurance 
plan. Furthermore, the applicant needs to provide notifications in the vehicle or around the testing 
location. In the event of an accident, the applicant should promptly notify authority and provide the 
cause of the accident and follow-up actions. Moreover, the applicant is obligated to equip the un-
manned vehicles with dash cameras to reduce the possible complexity of accountability due to the 
lack of a driver in the event of an accident. Evidence collected by dash cameras is conducive to the 
transparency and impartiality for the subsequent investigations.

During the testing period for unmanned vehicles, the legislators are required to loosen regulations 
and simplify administrative procedures by removing certain laws, regulatory orders and penalties 
established in administrative law to create a friendlier legal environment.

 Characteristics of the Regulation 

As mentioned previously, the Act is designed to create a friendly legal environment. Hence, other 
than introducing the spirit of Regulatory Sandbox, under specific scopes and conditions, the Act ex-
empts testing programs from relevant laws.4 This spirit is embodied by Article 22, where the Exemp-
tion rule is exerted. Upon approval of the experiments and during the time of experiments, authority 
may grant “exemptions to the acts, codes, regulations, orders, and administrative rules related to the 
experiment.” For instance, the testing program may be exempt from the Road Traffic Management 
and Penalty Act, Highway Act, Civil Aviation Act, Law of Ships, Seafarer Act, Telecommunications 
Act and other relevant regulations. However, tort and criminal liabilities created during testing may 
not be removed, nor the regulations of the Money Laundering Control Act, Counter-Terrorism Fi-
nancing Act, and other relevant laws.

In accordance with the above, Article 23 states exemptions from existing law are only applicable 
to the testing experiments that have been approved. Further, the exemptions from acts, codes, regula-
tions and directions are only applicable to testing periods. Of the legal exemptions, Road Traffic Man-
agement and Penalty Act involve the broadest areas of regulations, including regulations on drivers, 
vehicles, and autonomous vehicles. 

For instance, article 25 of Road Traffic Management and Penalty Act states all drivers of vehicles 
shall carry driver licenses during driving period. However, article 25 will not be applicable for the ex-
periments of unmanned vehicles (i.e. autonomous vehicles), namely that the vehicles without drivers 
are not comply with existing laws. Therefore, in Unmanned Vehicles Act article 22, paragraph 1 and 2, 
subparagraph 1 stipulates: Within experiment environments and time period, authority may exempt 

3    For further detail reference could see: Chang, Liching (2019). The New Bill of Artificial Intelligence: Unmanned Vehicles Tech-
nology Innovative Experimentation Act, The Taiwan Law Review 293, 81-92.

4    The “Regulatory Sandbox” initiative is to create an experimental site for development and innovation, and to give the industry 
a space for innovation and experimentation.
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article 25 of Road Traffic Management and Penalty Act. In other words, for unmanned vehicle ex-
perimenting within its reported testing range and time period, despite without a driver and a driver’s 
license, the experiment is not be fined and may continue the testing of artificial intelligence in driving. 
Above applications of the exemption rule are reflections of the Regulatory Sandbox. The experiments 
may be conflicting with existing laws and legislators need to take in consideration of such; further-
more, legislators need to provide legal and suitable experimental environments.

Article 22 of Unmanned Vehicles Act also applies on Highway Act for land transportation. Ar-
ticle 63, paragraph 1 of Highway Act provides the inspection instructions for safety qualification of 
vehicles. It states automobile, electric vehicles, domestic cars & electric cars manufacturers, regular 
manufacturers, and importers shall comply with MOTC’s code (Ministry of Transportation and Com-
munications R.O.C) on safety inspections, registrations, licensing requirements. Furthermore, Article 
22 of Unmanned Vehicles Act also exempts article 77, paragraph 3 of Highway Act. Article 77-3 states 
utilization of Commercial airport requires approval from authority. Nevertheless, for the purpose of 
experiment, article 77-3 of Highway Act is exempted.

Lastly, regarding exemption on Telecommunication Act is as below. In testing unmanned vehicles, 
making or exporting restricted telecom equipment are possible and such may invade personal privacy. 
Nonetheless, if not obtained with permit, produce or export restricted telecom, Article 65-1 of Tele-
communication Act will apply. On the other hand, for the development of unmanned vehicles, such 
law shall be exempted. 

 The Promotion and Achievement

Since the announcement of accepting application for “Unmanned Vehicle Technology Inno-
vative Experimentation Program” in October 2018, 11 cases of the sandbox experiment program, 
including 9 vehicles and 2 ships, so far in Taiwan has set out on the road. Those have served an 
amount of 23,000 kilometers of autonomous vehicle mileage and 23,000 passengers for experience, 
and bring along more than 50 domestic industry to participate, including operators, self-driving 
systems, components manufacturers, research and development institutions and schools. 

In 2021, the self-driving logistics and transportation industry is also permitted to build self-pro-
duced autonomous trucks in Taiwan for point-to-point transportation. Through the above various 
approaches can promote industrial benefits such as investment in research and development as we 
as increase of employment opportunities. Moreover, one of our industry-academia cooperation 
partners, Turing Drive Inc., has exported their three autonomous driving development platforms 
to Bangkok in October, 2021, and an interactive training session was conducted in Bangkok by 
the company’s engineers in May, 2022.5 After years of challenging, our self-developed autonomous 
system is capable to share the hands-on experience and export the development tools and frame-
work to other countries.

According to the “2020 Autonomous Vehicles Readiness Index” report released by KPMG In-
ternationals, which assesses and ranks the preparedness of 30 countries for autonomous vehicles, 
and Taiwan ranks 13th at its first time participating in the survey. The report uses four measures, 
including policy and legislation, technology and innovation, infrastructure and consumer accep-
tance, to analyze the observation on autonomous vehicles of various countries. With the support 
of the government, Taiwan has spurred the industries, academics, and researchers to invest in the 
development of autonomous vehicles, and obtained good achievement already.

Conclusion

In regard to the development and application of artificial intelligence, people share a common vi-
sion. They hope that artificial intelligence will not harm people, and it would protect people’s rights 

5   Turing, Domestic self-driving mini shuttles exported overseas for the first time! Thailand’s first university to cooperate with our 
industry and university (01/15/2022), see https://turing-drive.com/zh/new1/ (last visited: 07/19/2022)..
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and ensure people’s safety. Legal obligation and liability shall be considered alone and integrated 
with comprehensive evaluations of the autonomous vehicles’ characteristics in order to promote so-
cietal progress and safety.

This article summarizes and highlights relevant content and key points of Unmanned Vehicles 
Act, which was legislated in Taiwan in 2018. In addition, the article points out the fundamental ethics 
regulation of artificial intelligence that influence Taiwan’s legal policy. The research, design, develop-
ment, and testing of unmanned vehicles shall prioritize human safety and shall provide transparency 
to gain people’s trust.

Moreover, the research and testing shall comply with fundamental ethics of artificial intelligence, 
yet the regulation shall not be so strict that it hinders the development of unmanned vehicles. There-
fore, the laws in Unmanned Vehicles Act regulate that applicant is to be provided with exemptions 
from other existing law and hence, the research and development for unmanned vehicles is protected. 
Indeed, regulatory content of the Unmanned Vehicles Act simultaneously provides people protection 
and guarantees for the participants without hindering the technology enhancement. 

In fact, the experimental regulation has already achieved very good results as KPMG Global 
Headquarters report, the “2020 Autonomous Vehicle Readiness,” has showed. The report evaluates 
and ranks the readiness of autonomous vehicles in 30 countries, and Taiwan is ranked 13th in the 
survey for the first time. 

However, while the laws related to autonomous vehicles have begun to amend in foreign countries, 
not only have we made no corresponding legal amendments of autonomous vehicles, but even the 
ethical norms of autonomous vehicles have not yet fully been established in Taiwan. In order to catch 
up with the rapid development of autonomous vehicles, we should formulate the ethical norms of au-
tonomous vehicles as soon as possible, and besides, the amendment of relevant laws and regulations 
should not be postponed any longer.
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valauvali movalis aqtiuri roli reabilitaciis reJimSi

roin migriauli

samarTlis doqtori ksu-s asocirebuli profesori
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kavkasiis saerTaSoriso universitetis doqtoranti

Abstract 

Conference topic - “ The active role of the insolvent debtor in the rehabilitation regime,” Refers to 
the legal status of the Insolvent debtor in the rehabilitation regime, according to the norms of modern 
Georgian bankruptcy law. The bankruptcy law is no longer a foreign field in the Georgian legal system. 
This field of law has been developing and improving over the last 25 years. The insolvent debtor, as 
the main party in the process of insolvency proceedings was represented by different legal statuses in 
different systems of bankruptcy law. Under the 1996 law, the Insolvent debtor was disenfranchised and 
the rehabilitation regime proceeded without his involvement. The Insolvency Act of 2007 provided 
him with few rights. 

Besides, by the decision of the creditors’ meeting, some of the powers of the rehabilitation manager 
were transferred to the insolvent debtor (enterprise director), when the creditors’ meeting determined 
the circle of powers.

The development of the field of bankruptcy law, the deepening of international relations and advic-
es have put the country in front of legislative changes. In 2021, a renewed law on Insolvency was en-
acted - the Law on Rehabilitation and Collective Satisfaction of Creditors- which increased the rights 
of the Insolvent debtor and made him more active in the rehabilitation process.

Before the introduction of the Third Law of Insolvency, the debtor was considered as a passive party 
to the proceedings, which is why his active participation was excluded not only during bankruptcy 
proceedings, but also during rehabilitation. Both proceedings were conducted in such a way that the 
insolvent debtor could not influence the decisions made by the main parties of the proceedings. Thus, 
at present the Insolvent debtor, as a party to the proceedings, is more protected and the law provides 
him with specific rights.

abstraqti

sakonferencio Tema - „valauvali movalis aqtiuri roli reabilitaciis reJimSi“- ex-
eba valauvali movalis samarTlebriv mdgomareobas reabilitaciis reJimSi, Tanamedrove 
qarTuli valauvalobis samarTlis normebis mixedviT. valauvalobis samarTali dRes 
ukve aRar aris ucxo dargi samarTlis qarTul sistemaSi. bolo 25 wlis ganmavlobaSi 
samarTlis es dargi viTardeboda da ixveweboda. valauvali movale, rogorc valauvalo-
bis warmoebis ZiriTadi mxare, sxvadasxva uflebrivi mdgomareobiT iyo warmodgenili 
valauvalobis sxvadasxva sistemaSi. 1996 wlis kanoniT valauvali movale uuflebo iyo 
da reabilitaciis reJimi misi CarTulobis gareSe mimdinareobda. 2007 wlis gadaxdisuun-
arobis kanonma igi mcireodeni uflebebiT aRWurva. magaliTad, valauval movales mieca 
ufleba, kreditorTa gadawyvetilebiT moemzadebina reabilitaciis gegma. garda amisa, 
kreditorTa krebis gadawyvetilebiT valauval movales (sawarmos direqtors) gadasce-
moda reabilitaciis mmarTvelis zogierTi uflebamosileba, rodesac kreditorTa kreba 
gansazRvravda uflebamosilebaTa wres.

valauvalobis samarTlis dargis ganviTarebam, saerTaSoriso urTierTobebis gaRr-
mavebam da rCevebma, qveyana sakanonmdeblo cvlilebebis winaSe daayena. 2021 wels amoqmed-
da valauvalobis ganaxlebuli samarTali - kanoni „reabilitaciisa da kreditorTa kole-
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qtiuri dakmayofilebis Sesaxeb“, romliTac valauvali movalis uflebebi ufro gaizarda 
da igi reabilitaciis procesSi ufro aqtiuri mxare gaxda. valauvalobis mesame kanonis 
miRebamde movale ganixileboda, rogorc warmoebis pasiuri mxare, ris gamoc misi aqtiuri 
monawileoba gamoiricxeboda ara mxolod gakotrebis warmoebisas, aramed reabilitaciis 
drosac. orive warmoeba ise mimdinareobda, rom valauvali movale zegavlenas ver axden-
da warmoebis ZiriTadi mxareebis mier miRebul gadawyvetilebebze. amdenad, dReisaTvis 
valauvali movale, rogorc procesis mxare, ufro metad aris daculi da kanoni mas konk-
retuli uflebebiT aRWuravs.

valauvali movalis aqtiuri roli reabilitaciis reJimSi

reabilitaciis reJimi, rogorc Tanamedrove qarTuli valauvalobis samarTlis Zir-
iTadi instituti1 imiTaa gamorCeuli gakotrebis reJimisagan, rom am dros valauvali 
movales aqvs SesaZlebloba, darCes warmoebis aqtiur monawiled.

valauvali  movale, Tavis mxriv, valauvalobis samarTlis erT-erTi mniSvnelovani 
monawilea, romelsac upirispirdeba warmoebis sxva monawileTa didi raodenoba, kredi-
torebis saxiT. valauvali movale - gansakuTrebuli statusiT aRWurvili movalea, rome-
lic Tavisi samarTlebrivi SinaarsiT gansxvavdeba samoqalaqosamarTlebrivi movalisagan. 

samoqalaqo samarTlis mixedviT, valdebulebis Sesrulebis warmoSoba ganapirobebs 
pirisaTvis movalis statusis miniWebas.  kerZod, valdebulebis ZaliT kreditori ufle-
bamosilia mosTxovos movales raime moqmedebis Sesruleba.2  imisaTvis, rom valdebulebam 
iarsebos saWiroa mxareTa Soris saxelSekrulebo urTierToba, romelic unda Sesruldes 
jerovnad, keTilsindisierad, daTqmul drosa da adgilas.3  rodesac piri arRvevs samo-
qalaqosamarTlebriv valdebulebebs, igi, pirvel rigSi, xdeba movale saxelSekrulebo 
kontrahentis - kreditoris -  mimarT.

 swored saxelSekrulebo valdebulebebis darRveva warmoadgens movalis valauval 
movaled qcevis erT-erT winapirobas. valauvali movalis statusi pirma SeiZleba miiRos 
sxva samarTlebrivi urTierTobebidan gamomdinarec, magaliTad, rogorc gadamxdelma, ar 
gadaixados saxelmwifo gadasaxadebi; rogorc zianis mimyenebelma, ar aanazRauros ziani; 
rogorc damqiravebelma, ar gadauxada muSaks  Sesabamisi kompensacia da a.S.

samoqalaqosamarTlebrivi movalisagan gansxvavebiT, valauvali movalis mimarT ixsneba 
valauvalobis warmoeba, romelSic mxolod ganmcxadebeli kreditori ar monawileobs - 
aRniSnul warmoebaSi sxva kreditorebis mowvevac xdeba. amitom uwodeben valauvalobis 
warmoebas „kreditorTa koleqtiur warmoebas“.

valauval movalesTan dakavSirebiT, xazgasasmelia is garemoebac, rom 2020 wlis va-
lauvalobis mesame kanonis miRebamde ganixileboda, rogorc warmoebis pasiuri mxare,4  
ris gamoc misi aqtiuri monawileoba gamoiricxeboda ara mxolod gakotrebis warmoebisas, 
aramed reabilitaciis drosac. orive warmoeba ise mimdinareobda, rom valauvali movale 
zegavlenas ver axdenda warmoebis ZiriTadi aqtorebis (gakotrebisa Tu reabilitaciis 
mmarTvelebis, kreditorTa krebisa da sxv.) mier miRebul gadawyvetilebebze. 

„gadaxdisuunarobis saqmis warmoebis Sesaxeb“ 2007 wlis  kanonSi ganxorcielebuli 
umniSvnelo reformiT iyo valauvali movalis gaaqtiurebis mcdeloba, rodesac igi re-
abilitaciis warmoebis mimdinareobisas garkveuli uflebebiT aRiWurva. magaliTad, va-
lauval movales mieca ufleba, kreditorTa gadawyvetilebiT moemzadebina reabilitaci-
is gegma.5  garda amisa, kreditorTa krebis gadawyvetilebiT valauvali movales (sawarmos 
direqtors) gadascemoda reabilitaciis mmarTvelis zogierTi uflebamosileba, rodesac  

1 reabilitaciis reJimis mniSvnelobas xazs usvams Tavad 2020w. kanonis dasaxelebac („reabilitaciis 
warmoebisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“). kanoni calke Tvad gamoyofs reabilitaciis 
reJims.

2 samoqalaqo kodeqsi, muxli 316.1.
3 samoqalaqo kodeqsi, muxli 361.2.
4 Sdr. migriauli r., „Sesavali gakotrebisa da gadaxdisuunarobis samarTalSi“, me-3 gadam. gamocema, 

2017w. gv. 127-129.
5 gadka, 46.1
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kreditorTa kreba gansazRvravda uflebamosilebaTa wres.6  
2020 wlis dRes moqmedi kanoni valauvali movalis „dakninebuli“ statusis erTgvari 

reabilitaciaa, rac swored rom reabilitaciis reJimis dros xorcieldeba. reabilitaci-
is reJimSi valauvali movale axal, aqtiur statuss irgebs. kanoni misi monawileobiT 
marTvis sruliad axal formas gvTavazobs - „movale marTvaSi“.

marTvaSi movalis datovebis winapirobaa valauvalobis warmoebamde sawarmos 
keTilsindisierad da profesiulad marTva. gadaxdisuunarobis uaryofiTi Sedegebis 
dadgoma misi braliT ar unda iyos gamowveuli. Sesabamisad, adgili ar unda hqondes va-
lauvali movalis xelmZRvanelobasa da warmomadgenlobaze uflebamosili piris mxridan 
fiduciuri movaleobebis darRvevas. am winapirobebis arsebobisas uCndeba Sansi movale 
sazogadoebis xelmZRvanels, reabilitaciis reJimSi darCes isev xelmZRvanelad da Cveul 
reJimSi (oRond, masze dawesebuli zedamxedvelobiT) gaagrZelos sazogadoebis sawarmos/
sawarmoebis marTva. misi marTvaSi datovebis mizani - reabilitaciis reJimis warmatebiT 
dasrulebaa.7 

valauvalobis samarTalTan dakavSirebiT arsebobs sxvadasxva sistema, romelTa mixed-
viTac qveynebis valauvalobis samarTlis sistemebi imisda mixedviT fasdebian, akmayo-
fileben Tu ara isini saerTaSoriso standartebs.8  valauvalobis sruliad axali, 2020 
wlis kanoni erTi amosunTqviT iqna miRebuli, ra drosac saqarTvelo iseTi saerTaSoriso 
organizaciebis mravalmxriv rekomendacias daefuZna, rogorebicaa: USAID, GIZ da German 
Economic Team (GET)9.   

2020 wlis kanoni swored saerTaSoriso standartebTan aris daaxloebuli, rodesac 
movalis aqtiuri statusi SemoiRo da igi gaaqtiura marTvaSi Sesabamisi CabmiT. msgavs 
mowesrigebas gvTavazobs, aseve,  evrodireqtiva.10 aRniSnuli instituti ki qarTuli va-
lauvalobis samarTlis mniSvnelovani siaxlea. valauvalobis samarTlis dargis saer-
TaSoriso standartebTan daaxloebasa da 2007 wlis kanonis cvlilebas araerTi dialogi 
da naSromi mieZRvna, raTa samarTlianad daregulirebuliyo rogorc movalis gakotre-
bis, ise misi sawarmoebis gadarCenis, anu reabilitaciis sakiTxebi.11  

movalis marTvaSi yofna ara mxolod saerTaSoriso standartebiT, aramed Sida samarT-
lebrivi aqtebiTacaa uzrunvelyofili. upirvelesad, saqarTvelos konstituciiT, rom-
lis Tanaxmadac, garantirebul uflebas warmoadgens samarTalwarmoebis mxareTa Tanas-
worobiT ganxorcieleba.12  procesSi mxareTaTvis Tanasworobis uzrunvelyofa da dacva 
zogad, kerZo samarTlebriv princips warmoadgens. samarTalwarmoebaSi mxareTa Tanas-
worobis principi - qarTuli samoqalaqo saproceso samarTlis qvakuTxedia: marTlmsa-
juleba samoqalaqo saqmeebze xorcieldeba kanonisa da sasamarTlos winaSe yvela piris 
Tanasworobis sawyisebze.13  

valauvalobis momwesrigebel kanonebSi „samarTalwarmoebis mxareTa Tanasworobaze“ 
pirdapiri mowesrigeba ar gvxvdeba, magram yvela kanonSi arsebobs erTi saerTo wesi, 
romelic samoqalaqo saproceso normebis gamoyenebis SesaZleblobas iZleva,14  rac im 
daskvnis SesaZleblobas iZleva, rom valauvalobis warmoebaSic, aseve, gamoiyeneba mxare-
Ta Tanasworobis principi.

amdenad, reabilitaciis reJimSic uzrunvelyofilia mxareTa Tanasworoba da aRniSnu-
li reJimis monawileTa Tanabari uflebebiT aRWurva. 2020 wlis kanonSi am uflebis re-

6 gadka, 44.4.
7 reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb saqarTvelos kanonis proeqtze 

ganmartebiTi baraTi.
8 Snitgeri h., migriaulir., „gadaxdisuunarobis Sesaxeb“ kanoni. daxasiaTeba da Sedareba gakotrebis 

saqarTvelos kanonsa da saerTaSoriso standartebTan“, Tbilisi, 2011, gv.12.
9 H. Janus/R. Migriauli, Ein modernes Insolvenzrecht für Georgien, Wirtschaft und Recht in Osteuropa, 5/2021, gv. 135.
10 ix. DIRECTIVE (EU) 2019/1023 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 20 June 2019. 

CHAPTER 2, Article 5.1. ;https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L1023&qid=1649747230750
11 migriauli r., „qarTuli kerZo samarTlis sakiTxebi“. meore Sevsebuli gamocema.Tbilisi, 2016. gv.145
12 saqarTvelos konstitucia. muxli, 62.
13 saqarTvelos samoqalaqo saproceso kodeqsi, muxli 5.1.
14 Sdr. „gakotrebis saqmeTa warmoebis Sesaxeb“ 1996w. kanonis me-4 muxli, „gadaxdisuunarobis saqmis 

warmoebis Sesaxeb“ kanonis me-5 muxli da „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesax-
eb“ kanonis me-8 muxli.
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alizacia vlindeba valauvali movalis SesaZleblobaSi, sxva monawileTa Tanabrad (Ta-
nasworad) Seitanos  sasamarTloSi gadaxdisuunarobis Sesaxeb gancxadeba da moiTxovos 
reabilitaciis reJimis gaxsna.15 reabilitaciis reJimis sxva monawileTa uflebebTan 
gaTanabrebulia, aseve, valauvali movalis ufleba, darCes marTvaSi da miiRos sazoga-
doebis sawarmoebTan dakavSirebiT yvela menejeruli gadawyvetileba, dafuZnebuli mis 
gamocdilebasa da unarebze. saboloo jamSi, movalis marTvaSi datovebiT ara mxolod 
movalis interesebi xorcieldeba, aramed misi CarTulobiT sargebels kreditorebi nax-
uloben - izrdeba maTi moTxovnebis dakmayofilebis moculobac. bunebrivia, valauvali 
movalis aseTi ndoba, mis mier borotad ar unda iqnas gamoyenebuli, ar unda daziandnen  
kreditorebi da yovelive dabalansebulad unda ganxorcieldes.16 

movalis mier reabilitaciis reJimis gaxsnis moTxovniT gadaxdisuunarobis gancxadebis 
wardgena, rogorc ukve aRvniSneT, misi uflebis Tanabrad realizaciis SesaZleblobaa. 
2020 wlis kanoniT movalem gancxadebaSi unda miuTiTos kanoniT gaTvaliswinebuli saval-
debulo rekvizitebi (sasamarTlos dasaxeleba, sakuTari statusi da monacemebi da sxv.). 
garda imisa, rom gancxadebaSi  valauvalma movalem unda daasabuTos, SesaZlebelia Tu 
ara reabilitaciis miznis miRweva, mas aseve SeuZlia moiTxovos marTvaSi datovebac. 
am ukanasknel garemoebaze miTiTeba mniSvnelovnad ganapirobebs gancxadebis ganxilvis 
warmoebis mimarTulebas: sasamarTlom (xarvezis dadgeniT) an damatebiTi dokumentebi 
unda moiTxovos marTvaSi dasatovebeli movalis Sesaxeb, anda pirdapir uTxras mas uari 
marTvaSi datovebaze (Tu darwmunda movalis arakompetenturobaSi).

is, rom gancxadebaSi maRalia dasabuTebulobis standarti, amas Tavisi dadebiTi as-
peqtebi aqvs. mosamarTles eZleva SesaZlebloba srulyofilad Seiswavlos movalis 
pirovneba, misi gamocdileba da aRkveTos arakompetenturi movaleebis marTvaSi datove-
bis faqtebi. Sesabamisad, Semcirdeba dausabuTebeli gancxadebiT mimarTvis moculoba da 
am uflebiT borotad gamoyenebis SemTxvevebi. saboloo jamSi, aRikveTeba rogorc mova-
lis, ise kreditorisa da saxelmwifosaTvis zianis miyenebis SesaZlebloba.

garda amisa, 2020w. kanoni iTvaliswinebs ganmcxadebeli-valauvali movalis garkveul 
pasuxismgeblobas, Tu aRmoCndeba, rom valauvali movale Tavidanve ar iyo gadaxdisuun-
aro an mosalodneli gadaxdisuunarobis winaSe myofi piri. aseT SemTxvevaSi, ganmcxadeb-
els daekisreba kanoniT gaTvaliswinebuli pasuxismgebloba zianis miyenebisa da usafuZ-
vlod wardgenili gancxadebisaTvis.17   

savaldebulo miTiTebebis garda, gancxadebis warsadgenad, kanoni iTvaliswinebs 
gancxadebaze damatebiTi dokumentebisa da informaciebis darTvis aucileblobasac (in-
formacia movalis finansuri mdgomareobis Sesaxeb, informacia movalis qonebasa da uz-
runvelyofil kreditorebze, aseve, nebismieri mniSvnelovani informacia reabilitaciis 
reJimis gaxsnasTan dakavSirebiT da sxv.). gancxadebaze damatebiTi dokumentebisa da in-
formaciebis wardgenis moTxovna dadebiTad unda SevafasoT. am informaciebisa da doku-
mentebis moZieba, TavisTavad, damatebiT garjasa da dros moiTxovs. Tuki ganmcxadebels 
aqvs safuZvliani mizezi reabilitaciis warmoebis gasaxsnelad, maSin igi arc daizarebs 
am informaciebis mogrovebas da ecdeba srulyofili gancxadeba waradginos sasamarT-
loSi. rodesac valauvali movale Tavisi iniciativiT iwyebs gadaxdisuunarobis process 
- reabilitaciis reJimis moTxovniT, man gancxadebaze misaTiTebeli da warsadgeni saval-
debulo dokumentebis garda, damatebiTi informaciebic unda waradginos, radgan swored 
movale flobs srul informacias sakuTari sawarmos Sesaxeb da sasamarTloSic swored 
mas evaleba srulyofili informaciis wardgena.18   germaniis kanonic iTvaliswinebs mov-
alis mier gancxadebis wardgenas da masze  saTanado informaciis darTvas. Tumca, aq 

15 reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb kanoni, muxli 43.1.
16 José Garrido, Chanda DeLong, Amira Rasekh, and Anjum Rosha. Restructuring and Insolvency in Europe: Policy Options in 

the Implementation of the EU Directive. May 2021.
17 reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb kanoni, muxli 18, 1 da 2 punqte-

bi.
18 Sdr. amasTan dakavSirebiT, mesxiSvili q., baTliZe g., amisulaSvili n., jorbenaZe s., gadaxdisuun-

arobis saqmis warmoebis safuZvlebi „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“ 
saqarTvelos kanonis mixedviT, © GIZ. Tbilisi. 2021. gv. 31.
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mniSvnelovania is garemoeba, rom kanoni aqcents akeTebs moqmed sawarmoze, romlis arse-
bobisasac  konkretuli miTiTebebia gansazRvruli.19 

2020 wlis kanoni, aseve, adgens gancxadebis Setanis momentisTvis winaswar momzadebuli 
reabilitaciis gegmis proeqtis wardgenis SesaZleblobasac. Tuki movalis mier momzad-
deba gegmis proeqti, igi gancxadebas unda daerTos.20  xolo Tu reabilitaciis gegma  
kreditorebTan winaswar SeTanxmebiT momzadda, maSin aseTi gegmis wardgenasTan erTad, 
movalem gancxadebas aucileblad unda daurTos kreditorTa umravlesobisgan winaswar 
miRebuli Tanxmoba.21 

movalis mier gadaxdisuunarobis Sesaxeb gancxadebis sasamarTloSi Setanas, gadaxdisu-
unarobis saqmis warmoebis 2007 wlis kanonic iTvaliswinebda. misi ZiriTadi formaluri 
moTxovnebi 2020 wlis axal kanonSia gaziarebuli. aRsaniSnavia, rom 2020w. kanoni, 2007 
wlis kanonisagan gansxvavebiT ar iTvaliswinebs sasamarTlos daxmarebas ganmcxadebli-
saTvis, rodesac ganmcxadebels garkveuli mizezebis gamo ar SeuZlia misTvis saWiro 
mtkicebulebebis uSualod moZieba.22  am sakiTxSi sasamarTlos pasiuroba, sxva ganmcxa-
deblebTan erTad, valauvali movalisTvisac problemas warmoadgens. magaliTad, rode-
sac aseTi informaciis mflobelebi saxelmwifo dawesebulebebi an sabanko institutebia, 
ganmcxadeblebs esaWiroebaT sasamarTlos daxmareba informaciisa da dokumentebis mo-
sapoveblad, gansakuTrebiT im pirobebSi, rodesac miTiTebuli informaciis mflobelebi 
movalis kreditorebi arian.

aseT dros ori ZiriTadi problema ikveTeba. pirveli: movale moklebulia SesaZleblo-
bas, raTa sakuTari pozicia dokumentebiT gaimyaros da daarwmunos mosamarTle imaSi, rom 
mas namdvilad Seswevs unari, gaagrZelos arseboba reabilitaciis reJimis saSualebiT. 
meore: ikveTeba sasamarTlos rolis Semcireba. Sesabamisad, valauvali movale mokle-
bulia SesaZleblobas, droulad gadadgas qmediTi nabijebi, romelic, sabolood, ara 
mxolod misTvis, aramed kreditorebisTvisac sasargeblo iqneba. 

daskvnis saxiT SeiZleba iTqvas, rom 2020w. moqmed kanonSi unda dazustdes „valauvali 
movalis“ cneba da srulyofilad ganimartos misi Sinaarsi, misTvis miniWebuli ufleba-
mosilebis farglebSi. garda amisa, kanonSi unda aRdges ganmcxadeblisaTvis sasamarTlos 
daxmarebis instituti, rogorc es iyo gaTvaliswinebuli 2007 wlis kanoniT. 

rac Seexeba movalis marTvaSi yofnas, romelic evrodireqtivis rekomendaciis safuZ-
velze Semovida da damkvidrda valauvalobis qarTul samarTalSi, es movlena dadebiTad 
SeiZleba Sefasdes, radganac igi uzrunvelyofs konstituciur da kerZo samarTlebriv 
Tanasworobas, romelsac movale aqamde moklebuli iyo valauvalobis 2020 wlamde moqme-
di aqtebiT. 

bibliografia

normatiuli masala

1. gakotrebis saqmeTa warmoebis Sesaxeb kanoni, 1996 weli;
2. gadaxdisuunarobis saqmis warmoebis Sesaxeb kanoni, 2007 weli;
3. reabilitaciisa da kreditorTa koleqtiuri dakmyofilebis Sesaxeb kanoni. 2020 

weli;
4. reabilitaciisa da kreditorTa koleqtiuri dakmyofilebis Sesaxeb kanonis 

ganmartebiTi baraTi;
5. saqarTvelos konstitucia, 1995 weli;
6. saqarTvelos samoqalaqo kodeqsi, 1997 weli;
7. saqarTvelos samoqalaqo saproceso kodeqsi, 1997 weli;
8. German Insolvency Statute. 1994;

19 ix.German Insolvency Statute, Section 13.1.
20 reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb kanoni, muxli 44.3, punqti „T“.
21 reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb kanoni, muxli 44.3, punqti „i“.
22 Sdr. gadaxdisuunarobis saqmis warmoebis Sesaxeb kanoni, muxli 15.2.



114

9. DIRECTIVE (EU) 2019/1023 OF THE EUROPEAN PARLIAMENT AND OF THE COUN-
CIL of 20 June 2019. CHAPTER 2, Article 5.1.

samecniero literatura

1. migriauli r., qarTuli kerZo samarTlis sakiTxebi: meore Sevsebuli gamocema, 
Tbilisi, 2016 weli;

2. Snitgeri h., migriauli roin., gadaxdisuunarobis Sesaxeb kanoni: daxasiaTeba da Se-
dareba gakotrebis saqarTvelos kanonsa da saerTaSoriso standartebTan, Tbilisi, 2011 
weli; 

3. mesxiSvili q., baTliZe g., amisulaSvili n., jorbenaZe s., gadaxdisuunarobis saqmis 
warmoebis safuZvlebi „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Ses-
axeb“ saqarTvelos kanonis mixedviT, © GIZ. Tbilisi. 2021.

4. H. Janus/R. Migriauli, Ein modernes Insolvenzrecht für Georgien, Wirtschaft und Recht in Osteuropa, 
5/2021;

5. José Garrido, Chanda DeLong, Amira Rasekh, and Anjum Rosha. Restructuring and Insolvency in 
Europe: Policy Options in the Implementation of the EU Directive. May 2021.



115

Bankruptcy and Enforcement Proceedings – an Outline of the Polish 
Model

dr hab. Kinga Flaga-Gieruszyńska 

prof. US Faculty of Law and Administration

University of Szczecin

The Essence of Bankruptcy Proceedings

Bankruptcy proceedings1 – due to their specific functions and goals – are civil proceedings, but 
distinguished by specific structures, aimed at effective satisfaction of creditors with a minimum stan-
dard of protection of the debtor and a guarantee of due protection of the interests of third parties. It is 
most often assumed that bankruptcy proceedings regulate the manner of conducting bankruptcy and 
consist in taking procedural steps by judicial authorities and other participants in the proceedings, 
in particular by the appointed trustee in bankruptcy, creditors and the debtor, in order to provide 
creditors with personal property benefits due from the debtor determined in the course of the pro-
ceedings.2 Bankruptcy proceedings constitute a much more complex, time-consuming, and cost-in-
tensive organized sequence of actions aimed at satisfying creditors in comparison with enforcement 
proceedings, which, as singular enforcement proceedings, are directed at individual components of 
the debtor’s assets, and not at their entirety. For this reason, doubts are also raised about the legitimacy 
of conducting bankruptcy proceedings as an alternative to enforcement proceedings in the case of the 
existence of one creditor.

At the same time, bankruptcy proceedings are treated as a structure most similar to the model of 
general enforcement, despite the possibility of concluding an arrangement between the debtor and 
creditors as one of the permissible methods of ending bankruptcy proceedings, regardless of the ex-
tensive, separate structure of the restructuring proceedings. The general enforcement, typical of bank-
ruptcy, covers all the debtor’s assets and is aimed at the performance of the debtor’s obligations, even 
those whose existence has not been confirmed by an enforceable title, and is conducted in accordance 
with the principles of equal and joint satisfaction of creditors.3 The doctrine notes that if several cred-
itors conduct singular enforcement against the debtor, it is possible that their satisfaction from the 
debtor’s assets will be determined by the fact on whose behalf individual components of the debtor’s 
property have been seized in the first place. This is the genesis of the idea of bankruptcy proceedings, 
distinguished above all by the introduction, as the basic rule, of the proportional satisfaction of all 
creditors of an insolvent debtor.

The main purpose of bankruptcy proceedings is to satisfy all creditors equally (jointly). This pur-
pose is to protect the interests of creditors, for the benefit of whom the debtor’s property is taken away 
and sold, and the sums obtained from the sale are transferred to the creditors.4 The concept of “equal 
satisfaction of creditors” should be understood as the possibility of settling a claim after the debtor 
has declared bankruptcy, regardless of the stage of the enforcement proceedings initiated before the 
declaration of bankruptcy.5 J. Sobkowski emphasizes that for judicial enforcement proceedings, unlike 
bankruptcy proceedings, it is typical that individual creditors, on the basis of previously obtained 
enforceable titles, individually pursue their claims against individual property rights of the debtor 
that can be seized. In enforcement proceedings, the creditor has no right to seize the debtor’s entire 

1  This term has been discussed in more detail, inter alia, in the chapter on general issues in Postępowanie zabezpieczające i 
egzekucyjne. System Postępowania Cywilnego. Vol. 8, ed. K. Flaga-Gieruszyńska, Warsaw 2021, Legalis.

2  J. Sobkowski, Istota i znaczenie upadłości w polskim systemie prawnym, RPEiS 1974, No. 3, p. 243..
3  A. Hrycaj, Skutki procesowe ustanowienia syndyka dla toczących się postępowań zabezpieczających i egzekucyjnych 

wszczętych przeciwko upadłemu [in:] System Prawa Handlowego, Vol. 6, Warsaw 2020.
4  T. Hofman, Wpływ ogłoszenia upadłości likwidacyjnej na postępowanie egzekucyjne [in:] Aktualne problemy sądowego 

postępowania egzekucyjnego (eds. M. Romańska, K. Koziara), Cracow 2014, p. 57 and the literature indicated therein.
5  Ibidem, p. 58.



116

property and demand its sale in order to satisfy their claims.6 This is the fundamental difference, both 
in terms of the function of the proceedings and the method of satisfying creditors. As J. Sobkowski 
points out, the difference between bankruptcy and enforcement proceedings is also due to the fact that 
the former are also a kind of liquidation proceedings in relation to the assets of the bankrupt debtor. 
In the case of legal entities, this leads to their liquidation.7

For this reason, it should be recognized that, despite the different purposes and functions, bank-
ruptcy and enforcement proceedings are competitive with each other due to the fact that they are 
directed de facto to the same assets, regardless of the manner in which they are seized and disposed of 
in order to satisfy creditors. For this reason, it is essential to establish that the Bankruptcy Law is a spe-
cial normative act, which creates its privileged application. The priority status, however, only applies 
to those issues that are expressly regulated in the act.8 This perception of the structure of bankruptcy 
proceedings applies in particular to regulations that constitute exceptions to the general principles of 
examination or enforcement proceedings.9

Selected Effects of the Declaration of Bankruptcy of the Debtor

The main consequence of the universal nature of the method of satisfying a creditor under bank-
ruptcy proceedings is the principle specified in Art. 146 paragraph 1 of the Bankruptcy Law, stating 
that, once bankruptcy is declared, an individual creditor may no longer initiate or conduct separate 
(independent) enforcement. This solution applies to all creditors, including tax authorities. There-
fore, since the purpose of bankruptcy proceedings, understood as general enforcement, is to satisfy 
all creditors evenly, even partially, by liquidating all the assets of the insolvent debtor, the inability to 
achieve this goal due to the fact that the debtor’s assets are not enough to cover even the costs of the 
proceedings, is tantamount to the ineffectiveness of universal enforcement, which applies to all liabil-
ities of the insolvent debtor and all the creditors of the debtor.10 For this reason, it is very important 
to ensure the proper flow of information between enforcement authorities and authorities conducting 
the proceedings on the bankruptcy petition, and then proper bankruptcy proceedings.

Already at the stage of examining the bankruptcy petition, the main problem for creditors is the 
threat to the achievement of the goal of bankruptcy proceedings by encumbering the debtor’s assets 
with parallel enforcement activities. In this case, the protection of the interest of the debtor, and in the 
longer term the group interest of the creditors participating in the initiated bankruptcy proceedings, 
prevails over the protection of the individual interest of the enforcing creditor in enforcement pro-
ceedings. As emphasized by A. Jakubecki and F. Zedler, the possibility of suspending by the court the 
enforcement proceedings conducted against the debtor as security is a derogation from the general 
rules and means de facto anticipation of the effects of the declaration of bankruptcy.11 Based on Art. 
39 paragraph 1 of the Bankruptcy Law, the court, at the request of the applicant, debtor, or temporary 
court supervisor, may suspend the enforcement proceedings and revoke the seizure of a bank account 
if this is necessary to achieve the objectives of the bankruptcy proceedings. The suspension of the 
enforcement proceedings is possible only at the request of the entity mentioned in the provision in 
question. Thus, the court may not use this method of security when it provides security ex officio pur-
suant to Art. 36 of the Bankruptcy Law. There is no doubt that regardless of the intention of the person 
submitting the request for the application of security, the suspension of enforcement proceedings is 
dictated by the desire to reduce the level of encumbrance of the debtor’s assets for the period preced-
ing the declaration of bankruptcy. However, as rightly noted by W. Gewald, the purpose of securing 

6  J. Sobkowski, Istota i znaczenie upadłości w polskim systemie prawnym, Ruch Prawniczy, Ekonomiczny i Socjologiczny, 
1974, issue 3, p. 244.

7  Ibidem, p. 244 and the literature indicated therein.
8  Judgment of the Voivodship Administrative Court in Kielce of 3 March 2011, I SA/Ke 85/11, Legalis.
9  Judgment of the Voivodship Administrative Court in Gorzów Wielkopolski of 29 July 2008, I SA/Go 52/08, Legalis.
10  Judgment of the Supreme Administrative Court of 28 April 2010, I FSK 678/09, Legalis..
11  A. Jakubecki, F. Zedler, Komentarz do art. 39 Prawa upadłościowego [in:] A. Jakubecki, F. Zedler, Prawo upadłościowe i 

naprawcze. Komentarz, Warsaw 2011, Lex.
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the debtor’s assets by way of the norm under Art. 39 of the Bankruptcy Law is not so much to protect 
the debtor’s assets as such, but to secure the debtor’s enterprise in order to enable the highest possible 
amounts to be obtained through the liquidation of the bankruptcy estate by the trustee in bankruptcy 
proceedings.12 Undoubtedly, the debtor bears the procedural burden to prove that the further enforce-
ment of the debtor’s assets is contrary to the justified protection of the creditors’ interests. It seems 
sufficient to substantiate these circumstances in the submitted application.

Therefore, the decision made in the scope of the application of the discussed construction of se-
curity cannot take place on the basis of unreflective automatism, because the court should first of all 
consider the purposefulness of the indicated method of security from the perspective of optimizing 
the satisfaction of creditors and the possibility of continuing the debtor’s economic activity to the nec-
essary extent, which will ensure the appropriate value of the debtor’s enterprise. In the case of natural 
persons who do not conduct business activity, the court should assess the subsequent possibility of 
debt relief from a reliable debtor or cancellation of the debtor’s liabilities, taking into account an ade-
quate level of satisfaction of creditors.

The continuation of enforcement proceedings by enforcement authorities, in particular enforce-
ment activities, despite the inadmissibility of their further conduct, is by far the most difficult practical 
problem. The doctrine correctly emphasizes the obligation to verify the debtor’s declaration of bank-
ruptcy by the bailiff at every stage of the enforcement proceedings, because the bailiff is liable for dam-
ages in the event of enforcing and transferring to the creditor even a part of the enforced pecuniary 
claim after the declaration of bankruptcy of the debtor against whom the enforcement proceedings is 
being conducted; this liability is based on the principle of risk.13 Due to this liability, the bailiff should 
obtain the information about the contents of the bankruptcy court’s decision as soon as possible.

The suspension of the enforcement proceedings results in the fact that the enforcement authority 
does not take any further steps. The enforcement authority may only resume the suspended proceed-
ings if the statutory premises occur (e.g., in the event of dismissal of the bankruptcy petition on the 
basis of the creditor’s application) or discontinue the enforcement proceedings (after the declaration 
of bankruptcy becomes legally binding – Art. 146 paragraph 1 of the Bankruptcy Law). Consequently, 
it is necessary to agree with A. Hrycaj that when assessing the existing regulations on securing the 
debtor’s assets by suspending enforcement proceedings, it should be noted that this method of securi-
ty is detrimental to those creditors who show due care for their interests by conducting enforcement 
against the debtor.14 Certainly, this solution prioritises the protection of the interests of creditors who 
will take part in bankruptcy proceedings, even if they showed passivity at an earlier stage, when it was 
possible to take steps to satisfy them.

In order to enable the debtor who is the subject of bankruptcy proceedings to continue their eco-
nomic activity, the mere suspension of the enforcement proceedings seems insufficient as it does not 
allow the debtor to use the funds accumulated on the bank account, hence the need to repeal the 
attachment of the bank account. It seems that the essence of this solution is to enable the debtor to 
continue their economic activity using the funds available on the debtor’s bank account. It cannot be 
forgotten that the attachment of the debtor’s bank account excludes the possibility of making with-
drawals from that account (Art. 889 § 1 of the Code of Civil Procedure). However, in this case, the 
use of the funds by the debtor cannot be uncontrolled. For this reason, by lifting the seizure of a bank 
account, the court appoints a temporary court supervisor, if not previously appointed. The supervi-
sor’s task is to control the method of using the funds by the debtor. The debtor’s use of the funds on the 
bank account, the attachment of which has been waived, require the consent of the temporary court 
supervisor. Lack of this consent means the invalidity of the action involving the use of the funds by 
the debtor, but also results in the civil liability of the bank that carried out the debtor’s transfer order, 

12  W. Gewald, Komentarz do art. 39 Prawa upadłościowego [in:] Prawo upadłościowe. Komentarz (ed. A.J. Witosz), Warsaw 
2021, Lex..

13  J. Stempień, Wpływ postępowania upadłościowego oraz postępowań restrukturyzacyjnych na postępowanie egzekucyjne, 
PPE 2016, No. 7, p. 66.

14  A. Hrycaj, Wpływ postępowania w przedmiocie ogłoszenia upadłości na postępowanie egzekucyjne, PPE 2006, No. 7–8, 
pp. 65–66.
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despite the lack of consent of the temporary supervisor. After the declaration of bankruptcy, the secu-
rity in the form of the establishment of a temporary court supervisor is revoked when the assets of the 
bankrupted debtor are placed in management of the trustee in bankruptcy. Other securities applied by 
the court after the filing of the bankruptcy petition are revoked on the day the bankruptcy is declared.

At a later stage of the bankruptcy proceedings, Art. 146 paragraph 1 of the Bankruptcy Law is 
of great importance to the enforcement proceedings as it stipulates that enforcement proceedings 
against the assets included in the bankruptcy estate, initiated before the declaration of bankruptcy, are 
suspended by operation of law on the day the bankruptcy is declared. These proceedings are discon-
tinued by operation of law after the declaration of bankruptcy becomes final. In this case, there is no 
need to issue a separate decision, and if the enforcement authority issues a decision to discontinue the 
proceedings, it is only declarative, i.e., it declares the existing state.15 As a consequence, the lack of a 
decision of the enforcement authority does not affect the obligation of the enforcement authority to 
issue a certificate on the suspension or discontinuation of enforcement proceedings at the request of 
the creditor or the trustee in bankruptcy. It is necessary to agree with the position that this is justified 
by the provision of Art. 827 § 2 of the Code of Civil Procedure and the fact that due to the lack of a 
relevant decision, the parties may often have an interest in proving, by means of an official document, 
that enforcement proceedings may no longer be pending.16 The suspension of enforcement proceed-
ings does not preclude the award of ownership of real estate if the adjudication has been validly grant-
ed to the highest bidder prior to the declaration of bankruptcy, and the bidder pays the purchase price 
on time. This solution does not affect the interests of creditors in bankruptcy proceedings, because the 
purchase price flows into the bankruptcy estate without burdening it with the costs of liquidating this 
asset, and moreover, the trustee in bankruptcy does not have to take steps to find a buyer.

It should be emphasized that the sums obtained in suspended enforcement proceedings, which 
have not been spent, are transferred to the bankruptcy estate after the decision on the declaration of 
bankruptcy becomes legally binding (Art. 146 paragraph 2 of the Bankruptcy Law). The enforcement 
authority transfers these sums ex officio. However, this obligation of the enforcement authority does 
not oblige the creditor to return to the bankruptcy estate any sums received before the declaration of 
bankruptcy. As A. Antkiewicz points out, filing a complaint for omission in this case, as in the case 
of other actions of the bailiff, to which the bailiff is obliged ex lege, is possible at any time until the 
bailiff takes action, because just like the execution of this obligation by the bailiff is not limited by any 
date, it is not permissible to limit in time the party’s initiative which may consist in requesting the 
enforcement authority to perform an appropriate action or in requesting the court to issue an appro-
priate judgment under the complaint procedure.17 In the case of the transfer in question, the legislator 
did not provide for any deductions,18 in particular the deductions from the sums transferred to the 
bankruptcy estate, obtained in enforcement proceedings, of the amount corresponding to the fee of 
the enforcement authority conducting the enforcement.19 Thus, after the declaration of bankruptcy, 
the enforcement authority may not distribute any of the funds previously enforced for its own benefit, 
as coverage of the due enforcement costs.20 The Supreme Court stated that the public and compulso-
ry nature of the enforcement fee and the related inadmissibility of pursuing this fee in court do not 
preclude its satisfaction in bankruptcy proceedings, which covers both private and public receivables, 
including public levies. As noted by the Supreme Court, a separate issue is the method of satisfying 
this receivable, including the possibility of treating it, under certain conditions, on a par with the costs 
of liquidating the bankruptcy estate (Art. 230 and Art. 343 paragraph 1 of the Bankruptcy Law).21 This 
approach maybe be justified by, inter alia, a statement that, in the situation under consideration, bank-
ruptcy proceedings involving the division of sums transferred by the enforcement authority pursuant 

15  Judgment of the Court of Appeal in Warsaw of 29 November 2013, VI ACa 1354/12, Legalis.
16  P. Janda, Komentarz do art. 146 Prawa upadłościowego [in:] P. Janda, Prawo upadłościowe. Komentarz, Warsaw 2019, Lex. 
17  A. Antkiewicz, Wpływ zabezpieczającego postępowania upadłościowego na sądowe postępowanie egzekucyjne i zabezpie-

czające, NC 2006, No. 8, p. 39.
18  A. Malmuk-Cieplak, Wpływ postępowania upadłościowego na postępowanie egzekucyjne, PPC 2015, No. 3, p. 397.
19  Decision of the Supreme Court of 21 December 2017, III CZP 80/17, Legalis.
20  J. Stempień, Wpływ postępowania upadłościowego…, p. 66..
21  Decision of the Supreme Court of 21 December 2017, III CZP 61/17, Legalis.



119

to Art. 146 paragraph 2 of the Bankruptcy Law are a continuation of the liquidation activities per-
formed in the enforcement proceedings in which these sums were obtained. The sale of assets, which 
occurs just before the opening of bankruptcy proceedings or even after the declaration of bankruptcy 
(Art. 146 paragraph 1 sentence 3 of the Bankruptcy Law), is in fact for the account of the bankruptcy 
estate, and in both proceedings – enforcement and bankruptcy – the principle of first and foremost 
satisfaction of the financial burdens related to their conduct is in force (Art. 1025 § 1 point 1 of the 
Code of Civil Procedure, Art. 343 paragraph 1 of the Bankruptcy Law).

Pursuant to Art. 146 paragraph 3 of the Bankruptcy Law, after the date of declaration of bankrupt-
cy, it is inadmissible to take any measures of enforcement against the assets included in the bankruptcy 
estate and to execute a security order on the bankrupt’s property, with the exception of securing main-
tenance claims and claims for disability pension due to indemnification for causing illness, inability to 
work, disability or death, and claims for life annuity granted in exchange for rights under an annuity 
agreement. As M. Budzyński aptly points out, the provisions on limitation of enforcement are manda-
tory, therefore the debtor may not waive against the creditor or the bailiff the limitation resulting from 
these provisions; it is also not permissible to amicably exclude certain items from enforcement.22 The 
claims listed in this provision in fine are exceptions, so they should be treated as a closed catalogue that 
cannot be interpreted extensively. As stated in the judicature, the prohibition of continuing enforce-
ment a fortiori applies to the initiation of enforcement proceedings after the declaration of bankrupt-
cy,23 as with regard to applications for enforcement filed before that moment, the above-mentioned 
paragraph 1 of this provision applies. This prohibition is general in nature – it applies regardless of the 
category of claims, so it applies to both those that are reported in bankruptcy proceedings and those 
that constitute debts of the bankruptcy estate. As it is pointed out in the case law, the addressees of 
the above-mentioned norm are therefore enforcement authorities in judicial and administrative en-
forcement, and its content determines the desired behaviour of these authorities in the course of the 
proceedings conducted by them.24 This solution seems obvious, because in view of the exclusion of the 
possibility to continue the already initiated enforcement proceedings, it would be pointless to allow 
the initiation of new proceedings, competitive to the pending bankruptcy proceedings.

Due to the limited nature of this study, only selected structures defining the relationship between 
enforcement and bankruptcy proceedings were analysed. They clearly indicate that the legislator gives 
priority to bankruptcy proceedings as the ones aimed at satisfying the collective interest of creditors, 
pushing the personal interests of individual creditors to the background.

Conclusions

To sum up, from the point of view of the source of satisfaction of creditors, which is the debtor’s 
assets, enforcement and bankruptcy proceedings – despite different purposes and functions – are 
competitive, because the effective conduct of one of them may result in ineffectiveness of the other. For 
this reason, the legislator had to clearly define the mutual relations between the discussed proceedings 
in order to solve problems related to the competitiveness of activities aimed at the same assets.

The structure of the primacy of bankruptcy proceedings in Poland raises certain interpretational 
doubts, primarily related to the settlement of the costs of enforcement proceedings discontinued due to 
the declaration of bankruptcy of the debtor. In this case, there are often situations where de facto court 
bailiffs, as enforcement authorities independently maintaining their professional activity (including 
the office), do not receive reimbursement of costs incurred as a result of performing enforcement ac-
tivities prior to the declaration of bankruptcy of the debtor. Trustees in bankruptcy deny the position 
that the costs of previously initiated enforcement proceedings should be settled as senior claims on 
the same terms as the costs of bankruptcy proceedings. This causes many disputes and doubts in the 
practice of applying the solutions of the Bankruptcy Law, taking into account the legitimate interests 

22  M. Budzyński, Obowiązek komornika sądowego badania faktu ogłoszenia upadłości egzekwowanego dłużnika a odpowie-
dzialność odszkodowawcza, PPE 2013, No. 7–9, p. 26.

23  Judgment of the Voivodship Administrative Court in Łódź of 4 March 2008, I SA/Łd 1352/07, Legalis..
24  Judgment of the Administrative Court in Łódź of 31 January 2018, I ACa 1484/17, Legalis.
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of other entities involved in activities aimed at satisfying creditors in other proceedings.
These are only some of the problems related to the mutual relationship of the two proceedings, 

which, however, require an in-depth analysis of individual provisions of the Code of Civil Procedure 
and Bankruptcy Law, which is not possible due to the limited scope of this study. There is no doubt, 
however, that this model needs to be refined within detailed solutions that are decisive for the even 
effectiveness of legal protection of entities in enforcement and bankruptcy proceedings.
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Sps-is partnioris wilis gadasvlis saxeebi „mewarmeTa 
Sesaxeb“ saqarTvelos axali kanonis mixedviT

ekaterine fifia

kavkasiis saerTaSoriso universitetis doqtoranti

abstraqti

naSromi Seexeba SezRuduli pasuxismgeblobis sazogadoebis (Sps) wilis gadasvlis sax-
eebs. kvlevis mizania gaaanalizos Sps-is wilis gadasvlis formebi „mewarmeTa Sesaxeb“ 
saqarTvelos axali kanonis normebis safuZvelze. am mizniT, naSromSi gaanalizebulia 
wilis gadasvlis samewarmeosamarTlebrivi (Sps-dan garicxvis, Sps-dan gasvlis da sxva  
SemTxvevebi) da samoqalaqosamarTlebrivi (wilis gayidvis, wilis memkvidreobiT gadasv-
lis da sxva SemTxvevebi) saxeebi . 

kvlevis Sedegad dadginda, rom Sps-is wili aris misi partnioris ufleba, romelT-
anac dakavSirebulia Sps-is kapitalSi partnioris monawileoba da partnioris ufle-
ba-movaleobaTa sistema. Sps-is wili sakuTrebis sagania.  Sps-is wilis mesakuTre aris 
misi partniori. Sps-is wili rogorc ufleba da rogorc sakuTrebis sagani SeiZleba ga-
davides erTi piridan meoreze, maT Soris sakuTriv Sps-ze. Sps-is wilis gadasvla sxva 
pirze SesaZlebelia moxdes gansxvavebuli samarTlebrivi safuZvliT. wilis gadasvlis 
saxeebi samarTlebrivi bunebis mixedviT SeiZleba daiyos or jgufad - wilis gadasvla 
samewarmeosamarTlebrivi da samoqalaqosamarTlebrivi safuZvlebiT.  wilis samoqalaqo 
samarTlebrivi safuZvliT gadasvla SesaZlebelia misi memkvidreobiT gadacemis dros, 
meuRleTa TanasakuTrebis SemTxvevaSi - ganqorwinebis dros, Sps-is partnioris mier misi 
gasxvisebis dros. Sps-is wilis samewarmeosamarTlebrivi safuZvliT gadasvla xorciel-
deba Sps-is partnioris gasvlis, Sps-is partniorisTvis wilis CamorTmevis da Sps-dan 
partnioris garicxvis dros. “mewarmeTa Sesaxeb” axali kanoni TiToeul gadasvlis formas 
detalurad awesrigebs.

Abstract

The paper concerns the types of transfer of the share of the limited liability company (LLC). The 
purpose of the study is to analyze the forms of transfer of LLC shares based on the norms of the new 
Law of Georgia on Entrepreneurs. For this purpose, the article analyzes the entrepreneurial legal (ex-
pulsion from the LLC, withdrawal from the LLC, and other cases) and civil law (sale of the share, 
inheritance of the share, and other cases) types of share transfer.

As a result of the research, it was determined that the share of the LLC is the right of its partner, 
which is related to the participation of the partner in the capital of the LLC and the system of rights and 
duties of the partner. The share of the LLC is the subject of ownership. The owner of the share of the 
LLC is its partner. A share of an LLC as a right and as an object of ownership can be transferred from 
one person to another, including the LLC itself. The transfer of the share of the LLC to another person 
is possible on a different legal basis. The types of transfer of shares can be divided into two groups 
according to their legal nature - transfer of shares on entrepreneurial legal and civil legal grounds. A 
share can be transferred on a civil legal basis during its transfer by inheritance, in the case of co-own-
ership of spouses - during a divorce, or during its alienation by a partner of an LLC. The transfer of 
the share of the LLC on the entrepreneurial legal basis is carried out at the time of the departure of 
the partner of the LLC, the confiscation of the share of the partner of the LLC, and the exclusion of 
the partner from the LLC. The new Law on Entrepreneurs regulates each form of transition in detail.
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Sesavali

Sps-is wili aris misi partnioris sakuTreba, romelTanac dakavSirebulia Sps-is kapi-
talSi partnioris monawileoba da partnioris ufleba-movaleobaTa sistema. Sps-is wili 
aris mimoqcevadi ufleba – samoqalaqo brunvis gansakuTrebuli obieqti. Sps-is wilis 
gadasvlasTan dakavSirebiT samarTalSi ganmtkicebulia Tavisufali mimoqcevis principi. 
„mewarmeTa Sesaxeb“ saqarTvelos axali kanoniT pirdapiraa mowesrigebuli Sps-is wilis 
gadacema, romelSic kanoniT moazrebulia Sps-is wilis gasxviseba an uflebrivad dat-
virTva. kanoniT aseve mowesrigebulia partnioris wilis gadasvla misi Sps-dan gasvliT, 
garicxviT da misTvis wilis CamorTmeviT. 

sakonferencio Tema aqtualuria rogorc samecniero, ise praqtikuli TvalsazrisiT. 
erTi mxriv, vinaidan qarTuli sakorporacio samarTali jer kidev axalgazrda samarTlis 
dargia da misi Teoriuli safuZvlebi Camoyalibebis etapzea, arsebiTi mniSvnelobisaa sa-
korporacio samarTlis problemebze samecniero naSromebis Seqmna. meore mxriv, vinaidan 
saqarTveloSi samewarmeo subieqtebis 95%-ze meti Sps-is organizaciul-samarTlebrivi 
formiTa aris dafuZnebuli, arsebiTi praqtikuli mniSvnelobisaa Sps-s partniorebis sa-
kuTrebaSi arsebuli wilis gasxvisebisa da sxva samoqalaqo samarTlebrivi wesiT gad-
asvlisa da maT mier wilis Sps-dan gasvlis, maTi Sps-dan garicxvis an maTTvis wilis Cam-
orTmevis wesebisa da safuZvlebis codna. 

1. Sps-is wili, rogorc sakuTrebis sagani  

kanonis Tanaxmad, Sps-is wili aris sakuTrebis sagani, xolo misi mesakuTre - Sps-is 
partniori. amasTan, Sps SesaZloa Tavad iyos sakuTari wilis mesakuTre.1  

Sps-is mier sakuTari wilis SeZenisTvis aucilebelia rom Sps-is mier SeZenili wilisT-
vis Senatani srulad unda iyos ganxorcielebuli. es, upirveles yovlisa, emsaxureba 
sawesdebo kapitalis dacvas da SenarCunebas. amasTan, Sps-is mier sakuTari wilis SeZenaze 
vrceldeba kapitalis dacvis igive wesebi, rac dividendis ganawilebazea dadgenili. ker-
Zod, ganTavsebuli wilebis Sps-is mier gamosyidva dasaSvebia: (1) mxolod wminda aqtivis 
farglebSi, xolo Tu Sps-s aqvs ganTavsebuli kapitali, mis wminda aqtivs unda gamoakl-
des ganTavsebuli kapitalis odenoba; (2) dadebiTi gadaxdisunarianobis prognozis SemTx-
vevaSi; (3)  roca xmis uflebis an salikvidacio amonagebis miRebis uflebis mqone wilebi 
mTlianad ar iqneba gamosyiduli.2 

Sps-is mier SeZenili wilebi SeiZleba gaiyidos an sxvagvarad gankargos Tavad Sps-m. 
Tumca, aseT wilTan dakavSirebuli ufleba-movaleobebis realizeba SeCerebulia wilis 
sazogadoebis mflobelobaSi yofnis dros. es Sps-is xelmZRvanelebis mier wilebidan ga-
momdinare uflebebis Sps-is interesebis sawinaaRmdego miznebiT gamoyenebisgan dacvas 
emsaxureba. wilze mikuTvnebuli ufleba-movaleobebi aRdgeba sazogadoebis mier misi 
gayidvis an sxvagvarad gankargvis dros.3  

Sps-is sakuTrebaSi arsebuli wilebis Semdgom gamoyenebas Sps-is wesdeba unda awesri-
gebdes. zogadad, SesaZlebelia aseTi wilebis (1) gauqmeba - am SemTxvevaSi ganTavsebuli 
da nebadarTuli kapitalis Sesabamisad mcirdeba SeZenili wilebis odenobiT, an (2) wilebs 
ubrundebaT nebadarTuli, magram jer ar ganTavsebuli wilis statusi, an (3) SeZenili 
wilebi rCeba sazogadoebis gamoSvebul wilebad da eqvemdebareba sazogadoebis mier gasx-
visebas an gauqmeba.4  Sps-is sakuTrebaSi arsebuli wilebis gauqmeba savaldebuloa, Tu 
maTi SeZena kanondarRveviT moxda da mimdinare kalendaruli wlis ganmavlobaSi ver gan-

1 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 142-e muxlis 1-li punqtis 1-li wina-
dadeba.

2 giorgi giguaSvili da giorgi juReli, ganmartebebi „mewarmeTa Sesaxeb“ saqarTvelos kanonis proeq-
tze (09.02.2021 wlis redaqciiT) (Tbilisi: germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), 2021), 
gv. 162.

3 Joachim Rosengarten, Frank Burmeister,  and Martin Klein,  The German Limited Liability Company, 9th ed. (München: 
C.H.Beck, 2020), Rn. 150.

4 Farouk Cassim, “The Repurchase by a Company of Its Own Shares: The Concept of Treasury Shares,” The South African 
Law Journal 120 (1) (2003): pp. 137-152, 151.
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Tavsda.5 

2. Sps-is wilis gadasvlis safuZvlebi

Sps-is wilis partnioridan sxva pirze gadasvla SesaZlebelia moxdes gansxvavebuli 
samarTlebrivi safuZvliT. wilis gadasvlis saxeebi samarTlebrivi bunebis mixedviT Sei-
Zleba daiyos or jgufad - wilis gadasvla samewarmeosamarTlebrivi da samoqalaqosamarT-
lebrivi safuZvlebiT. 

kanonSi miTiTebulia wilis gadasvlis praqtikulad yvela formis Sesaxeb. Tumca kano-
niT detalurad mowesrigebulia mxolod wilis gadasvlis samewarmeosamarTlebrivi sax-
eebi (Sps-dan garicxvis, Sps-dan gasvlis da sxva  SemTxvevebi). saqarTvelos samoqalaqo 
kodeqsiT da nawilobriv „mewarmeTa Sesaxeb“ kanoniT mowesrigebulia wilis gadasvlis 
samoqalaqosamarTlebrivi saxeebi (wilis gayidvis, wilis memkvidreobiT gadasvlis da sxva 
SemTxvevebi).

2.1. wilis gadasvla samoqalaqosamarTlebrivi safuZvliT

2.1.1. Sps-is partnioris wilis memkvidreobiT gadasvla

wilis memkvidreobiT gadacemis sakiTxs aregulirebs memkvidreobiTi samarTali. Sps-is 
partnioris wili, misi gardacvalebis SemTxvevaSi, Sedis samkvidro masaSi da, Sesabamisad,  
memkvidreebze gadacemas eqvemdebareba. 

axali kanonis Tanaxmad, memkvidreobis SemTxvevaSi wilis gadasvlis Sedegad partnioris 
cvlilebis registrirebis moTxovnis ufleba aqvs rogorc sazogadoebis xelmZRvanels, 
ise Tavad memkvidre(eb)s.6  am mizniT memkvidreebma xelmZRvanel organos an maregistri-
rebel organos unda warudginon samkvidro mowmoba.

wilis memkvidreebze gadasvlasTan erTad gadadis Sps-Si wevrobis (partniorobis) 
uflebac imave moculobiTa da odenobiT, rogoric gardacvlil partniors hqonda.7  
amasTan, Tu wilisTvis Senatani srulad ar aris Setanili, memkvidreebze gadadis es val-
debulebac.8  

mamkvidrebeli partnioris ramdenime memkvidris arsebobis SemTxvevaSi, Sps-is wili ga-
dadis maT saerTo sakuTrebaSi.9  am SemTxvevaSi, wilis marTvasTan dakavSirebiT, kanoniT 
gaTvaliswinebulia wilze Tanaziari sakuTrebis reJimis gamoyeneba.10  Tu memkvidreebi 
xmaTa umravlesobiT ver Tanxmdebian wilis marTvaze, samewarmeo sazogadoebis an  erT-er-
Ti memkvidris gancxadebis safuZvelze sasamarTlo niSnavs wilis mmarTvels, romelsac 
miniWebuli aqvs wilTan dakavSirebuli yvela ufleba.11 

axali kanoniT gaTvaliswinebuli ar aris SezRudvebi wilis memkvidreebis mier flobas-
Tan da marTvasTan dakavSirebiT. magram amgvari SezRudvebi SeiZleba dadgindes Sps-is 
wesdebiT.12  

2.1.2. Sps-is partnioris wilis gadasvla meuRleTa ganqorwinebisas

registrirebuli qorwinebis ganmavlobaSi SeZenil Sps-is wilze meuRleebs aqvT Ta-
nasakuTreba. wili aris aramaterialuri qonebrivi sikeTe, anu qoneba, xolo samoqalaqo 
kodeqsis Tanaxmad, qorwinebis ganmavlobaSi SeZenili qoneba warmoadgens meuRleTa Tana-

5 giguaSvili da juReli, ganmartebebi „mewarmeTa Sesaxeb“ saqarTvelos kanonis proeqtze (09.02.2021 
wlis redaqciiT), gv. 163.

6 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-12 muxlis me-2 punqti.
7 Tedo niniZe da lado Wanturia, mewarmeTa Sesaxeb kanonis komentari, (Tbilisi: samarTali, 2002), 274.
8 irakli burduli, giorgi maxarobliSvili, da gvanca maRraZe, SezRuduli pasuxismgeblobis sazoga-

doeba saqarTveloSi: arsebuli realoba da regulatoruli deficiti (Tbilisi: iuristebis samyaro, 2019), gv. 
120.

9 niniZe da Wanturia, mewarmeTa Sesaxeb kanonis komentari, 274.
10 burduli, maxarobliSvili, da maRraZe, SezRuduli pasuxismgeblobis sazogadoeba saqarTveloSi: 

arsebuli realoba da regulatoruli deficiti, gv. 122.
11 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 30-e muxlis me-3 punqti.
12 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 30-e muxlis me-3 punqti.
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sakuTrebas.13  
TanasakuTreba niSnavs ramdenime piris mier qonebis erToblivad flobas.14 15 Tanasa-

kuTrebis dros, qonebis yvela TanamesakuTres aqvs erTi da igive uflebebi.  
Cveulebriv, wilis mesakuTred (partniorad) samewarmeo reestrSi registrirebulia 

mxolod erT-erTi meuRle. partniori aris piri, romelic samewarmeo sazogadoebis wi-
lis mesakuTrea.16  Sesabamisad, Tu qorwinebis ganmavlobaSi SeZenili wili ekuTvnis orive 
meuRles Tanaziari sakuTrebis uflebiT, da Tu erT-erTi meuRles, rogorc registrire-
bul Sps-is partniors aqvs garkveuli qonebrivi da mmarTvelobiTi ufleba-movaleobebi, 
igive ufleba-movaleobebi unda hqondes meore meuRlesac, Tundac is mewarmeTa reestr-
Si ar iyos registrirebuli, rogorc Sps-is partniori,17  radgan isic wilis mesakuTres 
warmoadgens.18 

aRsaniSnavia, rom meuRleTa mier wilis TanasakuTrebis sakiTxis mosawesrigeblad kan-
onSi Semovida „Tanapartniorobis“ cneba, romelic gulisxmobs ramdenime piris mier wilis 
TanasakuTrebaSi qonas.19  partnioris uflebamosilebas (wilis marTvas) ganaxorcielebs 
erToblivad arCeuli mesame piri an erT-erTi meuRle.20  Tu Tanapartniorebi xmaTa um-
ravlesobiT ver Tanxmdebian wilis marTvaze, samewarmeo sazogadoebis an  erT-erTi Tana-
partnioris gancxadebis safuZvelze sasamarTlo niSnavs wilis mmarTvels, romelsac 
miniWebuli aqvs wilTan dakavSirebuli yvela ufleba.21 

axali kanoniT gaTvaliswinebuli ar aris SezRudvebi wilis Tanapartnioris mier 
flobasTan da marTvasTan dakavSirebiT. magram amgvari SezRudvebi SeiZleba dadgindes 
Sps-is wesdebiT. 22 

2.1.3. Sps-is partnioris mier wilis gasxviseba

Sps-s partnioris mier Tavisi wilis gasxviseba aris garigebis safuZvelze wilis sxva 
partniorisaTvis an mesame pirebisaTvis sakuTrebaSi gadacema.

Sps-is partnioris mier wilis gasxviseba, rogorc wesi, wilis nasyidobis xelSekrulebiT 
xdeba, Tumca es SeiZleba moxdes, aseve, gacvlis an usasyidlo daTmobis gziT. wilis gad-
acemis garigebebi specialuri samarTlebrivi reJimis mqone garigebebia, romelTa mimarT 
moqmedebs rogorc samewarmeo samarTalis, ise samoqalaqo kodeqsis normebi.23  

wilis gasxvisebasTan dakavSirebiT, axali kanoni Seicavs araerT siaxles. kerZod, axali 
kanoni pirdapir gansazRvravs partnioris uflebas, sazogadoebasTan da Tanapartniore-
bisgan Tanxmobis miRebis gareSe Tavisi wili Tavisufali gasxvisebis uflebas.24  Tumca, 
partniors ekisreba valdebuleba, wilis gadacemis Sesaxeb SeTanxmebis gaformebisTanave 
Seatyobinos sazogadoebis amis Sesaxeb.25 

axali kanoniT, aseve, dadginda wilis gadacemis Sesaxeb SeTanxmebis forma - is unda 
gaformdes werilobiT,26  Tumca ar moiTxoveba SeTanxmebis notariuli damowmeba.

wilis SemZens SeuZlia wilidan gamomdinare uflebamosilebebis realizeba mxolod 
misi partniorad registraciis Semdeg.27  axali kanonis Tanaxmad, wilis gasxvisebis Se-
degad partnioris cvlilebis SemTxvevaSi reestrisTvis mimarTvis ufleba aqvs sazoga-

13 saqarTvelos samoqalaqo kodeqsis 1158-e muxli.
14 gia liluaSvili, SezRuduli pasuxismgeblobis sazogadoeba (Teoria da praqtika), (Tbilisi: jisiai, 

2005), 228.
15 saqarTvelos samoqalaqo kodeqsis 1159-e muxli.
16 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-141 muxlis 1-li punqti.
17 Sed. ix. Tea kalandaZe, „meuRleTa TanasakuTrebis warmoSobis samarTlebrivi safuZvlebi.“ marTlm-

sajuleba da kanoni 29, no. 2 (2011): 103.
18 liluaSvili, SezRuduli pasuxismgeblobis sazogadoeba (Teoria da praqtika), 228.
19 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 30-e  muxlis me-2 punqti.
20 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 30-e muxlis me-2 punqti.
21 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 30-e muxlis me-3 punqti.
22 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 1-li muxlis me-3 punqti.
23 Марина Николаевна Илюшина, Сделки с долями в уставном капитале общества с ограниченной ответственностью, 

учебное пособие, 2-е изд. Москва: РПА Минюста России, 2015, с. 29.
24 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-141 muxlis 1-li punqti.
25 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-141 muxlis me-4 punqti.
26 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-141 muxlis me-3 punqti.
27 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-141 muxlis me-45punqti.
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doebis xelmZRvanels, wilis gamsxvisebel partniors an SemZens.28  xolo memkvidreobis 
SemTxvevaSi _ memkvidris/memkvidreebis moTxovnis safuZvelze.

axalma kanonma gadawyvita wilis gasxvisebis dros Seusrulebeli valdebulebebis bedi. 
kerZod, wilis gamsxvisebeli da wilis SemZeni partniorebi solidarulad ageben pasuxs 
Sps-is winaSe im valdebulebebisTvis, romlebic wilis gasxvisebis momentSi Seusrulebe-
lia.29 

axali kanoni pirdapir uSvebs, rom SesaZlebelia saqarTvelos kanonmdeblobiT, wesdeb-
iT an partniorTa SeTanxmebiT dadgindes SezRudvebi wilis gankargvasTan dakavSirebiT.30  
SezRudvis partniorebis mier dadgenis SemTxvevaSi gadawyvetileba miRebul unda iqnes 
yvela im partnioris TanxmobiT, visac SezRudva exeba.31 

2.2. wilis gadasvla samewarmeosamarTlebrivi gziT

2.2.1. Sps-is partnioris sazogadoebidan gasvla

kanonis 144-e muxli aregulirebs partnioris gasvlas wilis gamosyidvis gziT. part-
nioris am uflebis realizeba SesaZlebelia Sps-is an danarCeni Tanapartniorebis mier 
partnioris wilis gamosyidviT. Tavad partnioris mier Tavisi wilis gasxviseba iqneba ara 
partnioris gasvla samewarmeosamarTlebrivi gziT, aramed partnioris wilis gadasvla 
samoqalaqosamarTlebriv safuZvelze.  

gasvlis ufleba warmoiSoba wesdebiT an kanoniT gaTvaliswinebuli winapirobebis ar-
sebobis SemTxvevaSi. gasvlis uflebis garkveuli winapirobebiT SezRudva gamowveulia 
sazogadoebis qonebrivi interesebis dacviT, radgan kanoniT gamsvlel partniors unda 
aunazRaurdes wilis Rirebuleba, rac Sps-isTvis damatebiT finansur tvirTs warmoad-
gens.32 kanoni adgens gasvlis safuZvlebis CamonaTvals, romelic moicavs: (1) Sps-is saqmia-
nobis sagnis mniSvnelovani cvlilebas; (2) Sps-s mier dividendis bolo 3 wlis ganmavloba-
Si gaunawilebloba; (3) Sps-is gadawyvetileba wilebis romelime klasTan dakavSirebuli 
uflebis cvlilebis Sesaxeb; (4) sxva partniorebis gadawyvetileba damatebiTi Senatanis 
ganxorcielebis valdebulebis Sesaxeb.33  gasvlis es safuZvlebi bolo sakanonmdeblo 
cvlilebamde arsebuli praqtikidan gamomdinareobs.34  amasTan, es CamonaTvali SeiZleba 
Seivsos Sps-is wesdebiT. 

partnioris sazogadoebidan gasvlis mTavari mizania partnioruli urTierTobis das-
ruleba.35  am TvalsazrisiT, gasvlis ufleba wilis daTmobis uflebis msgavsia. gasvlis 
Sesaxeb ganacxadis Setana niSnavs wilis gadacemas sazogadoebisTvis, rac iwvevs sazoga-
doebis valdebulebas, gadaixados wilis samarTliani Rirebuleba.36  amasTan, gamsvleli 
partniori uars ambobs Sps-sTan da danarCen partniorebTan dadebul garigebaze, rac 
samoqalaqo samarTalSi xelSekrulebidan gasvlas hgavs. am SemTxvevaSi, samoqalaqo ko-
deqsi gamsvleli mxaris naturiT kompensacias iTvaliswinebs, Tumca ar gamoricxavs mis 
fulad anazRaurebasac.37  

 kanoni gvTavazobs gasvlis proceduras.  Sps-dan partnioris gasvlis proceduridan 
cxadia, rom gasul partniors aqvs wilis samarTliani anazRaurebis moTxovnis ufleba,38  

28 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-12 muxlis me-2 punqti.
29 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-141 muxlis me-6 punqti.
30 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 30-e muxlis 1-li punqti.
31 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis me-141 muxlis me-2 punqti.
32 irakli burduli, giorgi maxarobliSvili, ana ToxaZe, nona zubitaSvili, giorgi aladaSvili, gvanca 

maRraZe da demetre egnataSvili. sakorporacio samarTali. Tbilisi: iuristebis samyaro, 2022, 385.
33 saqarTvelos 2021 wlis 02 agvistos “mewarmeTa Sesaxeb” kanonis  144-e muxlis 1-li punqti.
34 Sed. ix. roin migriauli, „SezRuduli pasuxismgeblobis sazogadoebidan partnioris gasvla,“ marTlm-

sajuleba da kanoni, no. 3 (2013): 52.
35 roin migriauli, „SezRuduli pasuxismgeblobis sazogadoebidan partnioris gasvla,“ marTlmsajule-

ba da kanoni, no. 3 (2013): 51-52.
36 Расул Сайдашевич Фатхутдинов, Уступка доли в уставном капитале ООО: теория и практика, Москва: Волтерс 

Клувер, 2009, с. 33
37 roin migriauli, „SezRuduli pasuxismgeblobis sazogadoebidan partnioris gasvla,“ marTlmsajule-

ba da kanoni, no. 3 (2013): 52-53.
38 saqarTvelos 2021 wlis 02 agvistos “mewarmeTa Sesaxeb” kanonis  144-e muxlis me-7 punqti.
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romelic moculobiT, rogor wesi, mis wils Seesabameba.39  
kanoniT, wilis anazRaurebaze vrceldeba kapitalis dacvis igive wesebi, rac moqmedebs 

dividendis ganawilebis dros. kerZod, gamsvleli partnioris wilis anazRaurebis wina-
dadebis momzadebis dros, Sps-is direqtorma unda gaiTvaliswinos finansuri angariS-
gebis monacemebi. amasTan, aucilebelia direqtoris daskvniT dadasturdes, rom wilis 
anazRaurebis dRidan momdevno kalendaruli wlis ganmavlobaSi sazogadoeba SeZlebs va-
damosuli valdebulebebis Cveulebrivi an/da dagegmili saqmianobis farglebSi Sesrule-
bas.40  Tuki gamsvleli partnioris moTxovnebi ver dakmayofildeba, gamsvlel partniors 
SeuZlia aRZras sarCeli Sps-is daSlis moTxovniT.41 

2.2.2. Sps-is partniorisTvis wilis CamorTmeva

axalma kanonma erTmaneTisagan gamijna Sps-s partniorisaTvis wilis CamorTmeva (Sen-
atanis Seutanlobis safuZvliT)42  da Sps-dan partnioris garicxva (sxva mniSvnelovani 
safuZvliT),43 miuxedavad imisa, rom Sps-s wevrobasTan mimarTebaSi erTi da igive Sedegi 
dgeba. Sesabamisad, gansxvavebulia Sps-is partniorisaTvis wilis CamorTmevisa da Sps-dan 
partnioris garicxvis procedurebi. 

kanonis Tanaxmad, Sps-s partnioris mier Senatanis dadgenil vadaSi Seutanlobisas Sps-s 
xelmZRvaneli organo uflebamosilia, daiwyos am partniorisaTvis wilis CamorTmevis 
procesi.44  am meqanizmis amoqmedeba Sps-is uflebaa da ara Senatanis vadaSi Seutanlobis 
avtomaturi samarTlebrivi Sedegi.45  xelmZRvaneli organo process iwyebs wilis CamorT-
mevis procesis dawyebis Sesaxeb Setyobinebis gagzavniT.46 Sps-s partniors, romlis mimarT 
iwyeba wilis CamorTmevis procesi, xelmZRvanelma organom SetyobinebaSi unda ganusaz-
Rvros Senatanis Setanis damatebiTi vada, romelic ar unda iyos 30 dReze naklebi.47 Tu 
partnioris mier damatebiT vadaSic ar moxdeba Senatanis Setana, xelmZRvaneli organos 
mier mas egzavneba werilobiTi Setyobineba mis mier wilis dakargvis Sesaxeb.48  

kanonis mixedviT, rogorc vxedavT, savaldebulo ar aris wilis CamorTmevis proce-
duraSi monawileoba miiRos partniorTa krebam. kanoniT  Sps-s partniorebi ar iReben 
gadawyvetilebas Senatanis Seutanlobis safuZvliT partniorisaTvis wilis CamorTmevas-
Tan dakavSirebiT.49  „SezRuduli pasuxismgeblobis sazogadoebis standartuli wesdeba“, 
romelic damtkicebulia „samewarmeo sazogadoebaTa standartuli wesdebebis damtkice-
bis Sesaxeb“ saqarTvelos iusticiis ministris 2021 wlis 29 noembris #791 brZanebiT,  
aseve ar aris mowesrigebuli Senatanis Seutanlobis safuZvliT wilis CamorTmevasTan 
dakavSirebuli urTierTobebi. magram partniorTa krebis mier partniorisaTvis wilis 
CamorTmevis Taobaze gadawyvetilebis miRebisa da mis safuZvelze xelmZRvaneli organos 
mier Sesabamisi Setyobinebebis gagzavnis SemTxvevaSi, partniorisaTvis valdebulebas war-
moSobs ara krebis gadawyvetileba, aramed Setyobinebebi. 

kanonma calsaxad daadgina, rom Senatanis Seutanlobis safuZvliT wilis CamorTmevis 
SemTxvevaSi partniori kargavs wilTan dakavSirebul uflebebs.50  amasTan, Senatanis 
Seutanlobis safuZvliT wilis CamorTmevis SemTxvevaSi partniori kargavs nawilobriv 
ganxorcielebul Senatans da Seutanel SenatanTan dakavSirebuli moTxovnebi ZalaSi rCe-
ba,51  rac imas niSnavs, rom sazogadoebas SeuZlia sasamarTlo wesiT moiTxovos is fuladi 

39 saqarTvelos uzenaesi sasamarTlos  2018 wlis 18 maisis ganCineba (saqme #as-190-190-2018).
40 saqarTvelos 2021 wlis 02 agvistos “mewarmeTa Sesaxeb” kanonis  145-e muxlis 1-li punqti.
41 saqarTvelos 2021 wlis 02 agvistos “mewarmeTa Sesaxeb” kanonis  78-e muxlis 1-li punqtis „d“ qvepun-

qti; giguaSvili da juReli, ganmartebebi „mewarmeTa Sesaxeb“ saqarTvelos kanonis proeqtze (09.02.2021 wlis 
redaqciiT), gv. 167.

42 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxli.
43 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 143-e muxli.
44 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis me-2 punqti.
45 giguaSvili da juReli, ganmartebebi „mewarmeTa Sesaxeb“ saqarTvelos kanonis proeqtze (09.02.2021 

wlis redaqciiT), gv. 159
46 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis me-2 punqti.
47 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis me-2 punqti.
48 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis me-3 punqti.
49 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 126-e muxlis pirveli punqti.
50 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis me-3 punqti.
51 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis me-3 punqti.
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danaklisi, rac miadga Senatanis ganuxorcieleblobis Sedegad.52 es danawesi kreditore-
bis dacvis miznidan gamomdinareobs, vinaidan wilis CamorTmeviT sazogadoebis danakli-
si Seutaneli Senatanidan gamomdinare ar aRmofxvrila.53  am danawesiT wertili daesva 
sakiTxebs imasTan dakavSirebiT, miecema Tu ara wilis CamorTmevis SemTxvevaSi partniors 
wilis kompensacia da daubrundeba Tu ara mas nawilobriv Sesrulebuli Senatani.

axali kanoniT Sps-s partnioris mier Senatanis ganxorcielebis vadis gadacilebis 
SemTxvevisaTvis aseve SemoRebul iqna fuladi sanqcia. kanonis Tanaxmad, Tu Sps-s wes-
debiT sxva ram ar aris dadgenili, vadagadacilebuli Senatanis Rirebulebas ericxeba 
am vadis gadacilebis wliuri procenti saqarTvelos erovnuli bankis mier Sesabamisi 
periodisTvis dadgenili refinansirebis ganakveTis ormagi odenobiT.54  sayuradReboa, 
rom Sps-is standartuli wesdebiT „sxva ram“ ar aris dadgenili. mocemuli sanqcia kidev 
erTxel usvams kanonmdeblis mkacr midgomas Senatanis Setanis valdebulebis damrRvevi 
partniorisadmi. 

kanoni, Cveni mosazrebiT, zedmetad mkacria im SemTxvevaSi, rodesac partnioris mier 
Senatanebis Setanili nawili Seutanel nawils mniSvnelovnad aRemateba. magaliTad, Tu 
partniorma Seitana Senatanebis 99% da ar Seitana 1%, igi mTlianad kargavs wils da 
99%-iT Setanil Senatanebs da mas damatebiT ekisreba 1%-iT Seutaneli Senatanebis gadax-
da. amasTan dakavSirebiT mizanSewonilia SemoRebul iqnes wesi, romlis mixedviT val-
debulebis damrRvev partniors CamoerTmeva Seutaneli Senatanis proporciuli wili, igi 
ar kargavs ganxorcielebul Senatans da Sesabamis uflebebs, magram damatebiT daekisreba 
Seutaneli Senatani.

kanonis Tanaxmad, Senatanis Seutanlobis SemTxvevaSi wilis CamorTmevis Sedegad part-
niori wils kargavs Sps-s sasargeblod.55  Sps-s SeuZlia, nebismieri formiT gaasxvisos 
CamorTmeuli wili, maT Soris: danarCeni partniorebis SenatanebiT Seavsos deficiti, an 
axal partniors gadasces igi.56  CamorTmeuli wilis gankargva ganxorcieldeba partnior-
Ta gadawyvetilebis safuZvelze.

2.2.3. Sps-is partnioris sazogadoebidan garicxva

partnioris garicxva Sps-dan gulisxmobs partnioris statusis iZulebiT CamorTmevas. 
am RonisZiebas gamoyeneba partnioris winaaRmdeg gamarTlebulia mxolod mniSvnelovani 
safuZvlis arsebobis SemTxvevaSi.

axalma kanonma sabolood cxadyo, rom mniSvnelovani safuZvliT partnioris Sps-dan 
garicxvis procedura gansxvavdeba Senatanis Seutanlobis safuZvliT Sps-is partniori-
saTvis wilis CamorTmevis procedurisgan. kerZod, Senatanis Seutanlobis Sedegia wilis 
CamorTmeva, partnioris garicxva ki dakavSirebulia or garemoebasTan: partnioris mx-
ridan sazogadoebisTvis mniSvnelovani zianis miyeneba an partniorad darCena sazianoa 
Sps-is Semdgomi saqmianobisTvis.57   proceduras rac Seexeba, garicxvis dros, Sesabamis 
gadawyvetilebas jer iRebs partniorTa kreba, xolo Semdeg - sasamarTlo Sps-is sarCelis 
safuZvelze.58  Senatanis Seutanlobis safuZvliT Sps-is partniorisaTvis wilis CamorT-
mevis proceduraSi ki kanoniT gaTvaliswinebuli ar aris sasamarTlosaTvis mimarTva. 
Tumca, cxadia, Senatanis Seutanlobis safuZvliT wilis CamorTmeva SeiZleba gaxdes sa-
samarTlo davis sagani, Tu partniori, romelsac CamorTva wili, mimarTavs sasamarTlos 
Sesabamisi sarCeliT.

wilis CamorTmevisas partniors ar miecema kompensacia. Tumca mniSvnelovani safuZ-

52 burduli, maxarobliSvili, ToxaZe, zubitaSvili, aladaSvili, maRraZe da egnataSvili, sakorporacio 
samarTali, gv. 349.

53 giguaSvili da juReli, ganmartebebi „mewarmeTa Sesaxeb“ saqarTvelos kanonis proeqtze (09.02.2021 
wlis redaqciiT), gv. 159-160.

54 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis 1-li punqti.
55 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 139-e muxlis me-3 punqti.
56 giguaSvili da juReli, ganmartebebi „mewarmeTa Sesaxeb“ saqarTvelos kanonis proeqtze (09.02.2021 

wlis redaqciiT),  gv. 159-160.
57 burduli, maxarobliSvili, ToxaZe, zubitaSvili, aladaSvili, maRraZe da egnataSvili, sakorporacio 

samarTali, 379-381.
58 saqarTvelos 2021 wlis 02 agvistos  „mewarmeTa Sesaxeb“ kanonis 143-e muxli.
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vliT garicxvis SemTxvevaSi, garicxul partniors unda mieces wilis samarTliani fa-
si.59  wilis fasis anazRaureba aris garicxuli partnioris sazogadoebis mimarT sapa-
suxo moTxovna. is warmoiSoba sasamarTlos mier partnioris garicxvaze gadawyvetilebis 
mimRebis Semdeg.60  garicxuli partnioris wilis kompensaciis Taobaze gadawyvetilebas 
iRebs Sps-is partniorTa kreba. mizanSewonilia, rom partniorTa krebam wilis fasis gan-
sazRvrisTvis mimarTos wilis SefasebisTvis kompetentur pirs da gadawyvetilebas sa-
fuZvlad gasaricxi partnioris wilis Sefasebis Sesaxeb misi  daskvna daudos.61 

garicxvis proceduris dasrulebis Semdeg, garicxuli partnioris wili Sps-is sakuTre-
baSi gadadis, ris Semdegac igi SesaZloa, gauqmdes, kvlav ganTavsdes, an  proporciulad 
ganawildes darCenil partniorebze.62 

daskvna

Sps-s partniorebis erTmaneTTan da Sps-Tan urTierTobebSi centraluri sakiTxia 
Sps-s wilze sakuTrebiTi urTierTobebi. Sesabamisad, warmodgenil sakonferencio TemaSi 
Sps-s wilze sakuTrebis uflebis gadasvlis klasifikaciasa da misi saxeebis daxasiaT-
ebas mokrZalebuli wvlili Seaqvs rogorc partnioris wilis gadasvlis safuZvlebisa 
da formebis mecnierul analizSi, ise Sps partniorebis mier maT an sxva partniorebis 
sakuTrebaSi arsebuli wilis gankargva-dakargvis safuZvlebisa da procedurebis codnis 
gaRrmavebaSi. amasTan mimarTebaSi arsebiTi mniSvnelobisaa, rom partniorebma gansakuTre-
buli yuradReba miaqcion im valdebulebebis Sesrulebas, romlebsac isini iReben part-
niorul urTierTobebSi Sesvlisas, da im uflebebis realizebas, romlebic maT gaaCniaT 
TavianTi wilebis gankargvasTan dakavSirebiT an sxva partniorebis mier Sps-s winaSe maTi 
valdebulebebis Seusruleblobis SemTxvevaSi.
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blokCein teqnologoebis  samarTlis arsi da smart 
kontraqtebi

salome TezelaSvili

kavkasiis saerTaSoriso universitetis doqtoranti

abstraqti

blokCeini, rogorc erT-erTi yvelaze Tanamedrove teqnologia (xelovnuri intele-
qtis algoriTmebTan erTad), rom 21-e saukunis revoluciuri movlenaa Tavisi Sesa-
ZleblobebiT, amaze Tanamedrove msoflio, praqtikulad, SeTanxmda. Sesabamisad, am te-
qnologiisa da masze dafuZnebuli sxvadasxva teqnologiuri produqtebisa Tu servisebis 
gamoyeneba Tanamedrove samyaroSi erT-erT yvelaze aqtualur sakiTxad ganixileba. aseve 
vTanxmdebiT imaze, rom blokCeini da smart kontraqtebis Zalian mWidro kavSirSi arian 
erTmaneTTan,  kontraqtis dadebisas aucilebelia orive erTad iqnas gamoyenebuli, mok-
led, rom vTqvaT smart kontraqti es aris eleqtronuli protokoli, romelic iqmneba 
kompiuteruli kodis gamoyenebiT da romlis mizania, kontraqtis monawile mxareebis mier 
informaciis gadacema da xelSekrulebebis pirobebis Sesrulebis uzrunvelyofa.  smart 
kontraqtebis erT-erTi funqcia isaa, rom sxvadasxva qmedeba xorcieldeba Suamavlis 
gareSe, rac met usafrTxoebas uqmnis mxares, saubaria aqciebis, qonebisa da sxvadasx-
va aqtivis Sesaxeb. aseve, Tu eleqtronul kontraqtebs SevadarebT standartuls, maSin 
davinaxavT, rom aSkara gansxvavebas warmoadgens smart kontraqtis SesaZlebloba, gaa-
kontrolos garigebis mxolod maTematikurad damtkicebadi pirobebi, im dros, rodesac 
Cveulebriv kontraqtebSi gadmocemuli piroba SeiZleba iyos aramkafio, anu aRweriTi 
xasiaTi hqondes. pirvelad smart kontrqtebis gamoCenis TariRad 1994 wels miiCneven 
da amboben,  nik sabom, romelic iyo iuristi da kriptografi, gaacnobiera, rom decen-
tralizebuli reestris gamoyenebiT, SesaZlebelia eleqtronuli TviTdamokidebulebis 
xelSekrulebebis gaformeba. aRniSnuli iwereba kodis saxiT da davalebas asrulebs pro-
grama, romelsac kontrols uwevs blokebi. gamomdinare aqedan mivdivarT im daskvnamde, 
Tu ramdenad mniSvnelovania teqnologiebis wina xazze wamova, rom samyarom metad SeZlos 
ganviTareba da cxovrebis gamartiveba, met-naklebad yvela dargSi.

Abstract 

The modern world has practically agreed on that Blockchain, as one of the most advanced tech-
nologies (along with artificial intelligence algorithms) is  the revolutionary event of the 21st century 
with its capabilities. Consequently, the use of this technology and various technological products or 
services based on it is considered to be one of the most  actual issues in the modern world. We also 
agree that blockchain and smart contracts are very closely related to each other, when concluding a 
contract it is necessary to use both together.  Shortly, a smart contract is an electronic protocol that is 
created by using a computer code and aims to provide information to the  contract parties and ensure 
compliance with the terms of the contract. One of the functions of smart contracts is that different 
actions are performed without an intermediary, which creates more security for the party, talking 
about stocks, property and various assets. Also, if we compare e-contracts with the standard one, 
then we will see that there is an  obvious difference is the ability of the smart contract to control only 
mathematically validated terms of the transaction, while the terms usually expressed in the contracts 
may be inexplicit or descriptive. The date of the first appearance of smart contracts is considered to 
be 1994 and it is said,  that Nick Sabo, who was a lawyer and cryptographer, realized that by  using a 
decentralized registry, it is possible to sign electronic self-defendence contracts. This is written as code 
and the task is performed by a program controlled by blocks. Hence we come to the conclusion of how 
important it is to be at the forefront of technology so that the world can be more developed and  can 
make  life easier, in more or less every field. 
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Sesavali

rogorc viciT, blokCeini  iTvleba meoTxe industriuli revoluciis nawilad, rac 
kidev ufro xazs usvams mis SesaZleblobebsa da rols sazogadoebaSi. 

mecnierebi da am dargSi moRvaweni amtkiceben, rom blokCein teqnologia aRiqmeba, ro-
gorc erT-erTi revoluciuri teqnologia, romelic uzarmazar gavlenas moaxdens Cvens 
cxovrebaze momdevno wlebsa Tu aTwleulebSi. 

rogorc CvenTvis cnobilia, kacobriobam uamravi etapi gaiara, saman dRevandel re-
alobamde movidoda. samyaro mudmivad viTardeboda. civilizaciis evoluciis ukan dgas 
umniSvnelovanes gamogonebaTa jaWvi, romlebmac Tavis droze didi gavlena moaxdina 
adamianTa cxovrebaze da xeli Seuwyo ganviTarebis Semdeg etapze gadasvlas. am evo-
luciis nawils miekuTvneba blokCeini, romelic namdvilad revoluciuria Tavisi Sesa-
ZleblobebiT. mis unikalurobas xazs usvams  Tavisive SesaZleblobebi, amas adasturebs 
is faqtic, rom bolo periodSi didi yuradRebis centrSi moeqca, blokCeinze iwereba 
uamravi wigni Tu statia, maTSi gamoTqmuli mosazrebis mixedviT, igi erT-erT yvelaze 
usafrTxo sistemadaa dasaxelebuli. blokCein teqnologia da masze saubari Zalian Tama-
mi ganacxadi da kacobriobis istoriis gagrZelebaa. 

 blokCein teqnologiebis  samarTlis arsi da smart kontraqtebi

blokCeini, rogorc erT-erTi yvelaze Tanamedrove teqnologia (xelovnuri intele-
qtis algoriTmebTan erTad), rom 21-e saukunis revoluciuri movlenaa Tavisi Sesa-
ZleblobebiT, amaze Tanamedrove msoflio, praqtikulad, SeTanxmda. Sesabamisad, am te-
qnologiisa da masze dafuZnebuli sxvadasxva teqnologiuri produqtebisa Tu servisebis 
gamoyeneba Tanamedrove samyaroSi erT-erT yvelaze aqtualur sakiTxad ganixileba. is 
exeba rogorc sajaro, aseve kerZo seqtors. blokCeini aris decentralizebuli sistema, 
romelic eleqtronuli informaciis Senaxvis saSualebas iZleva ara erT, aramed mraval 
lokaciaze, rac imas niSnavs, rom kiberSeteviT informaciis dakargvis da misi gayalbebis 
safrTxe minimumamdea dayvanili. Sesabamisad, blokCeini ganixileba, rogorc mudmivad 
mzardi finansuri Tu sxva saxis Canawerebis sia, romlis Semadgeneli decentralizebu-
li blokebi dakavSirebulia erTmaneTTan da daculia kriptografiis gamoyenebiT. Ti-
Toeul bloks gaaCnia wina blokTan damakavSirebeli bmuli, CaniSvnis dro da informacia 
tranzaqciebze.1 unda aRiniSnos is faqtic, rom blokCein teqnologiis pirveli ZiriTadi 
gamoyeneba iwyeba bitkoinis SeqmniT, romelic ganekuTvneba cifrul kriptovalutas da 
misi danergvis TariRad 2009 weli saxeldeba. amas  mohyva 700-ze meti virtualuri da 
cifruli kriptovaluta, romlebic Seqmnilia msgavsi teqnologiebis gamoyenebiT.  Tumca 
am teqnologiaze saubari bevrad adre iwyeba da ase ganimarteba: kriptografiulad dac-
uli blokCeinis teqnologia, rogorc ramdenime dokumentis erT blokSi gamaerTianebeli 
sistema, pirvelad jer kidev 1991 wels, haberisa da stornetis mier iqna aRwerili (Haber; 
Stornetta; 1991). 2008 wels blokCeinis meSveobiT aRiricxeboda satoSi nakamotos mier 
Seqmnili kriptovalutis, bitkoinis tranzaqciebi. blokCeini SegviZlia ganvmartoT, ro-
gorc mudmivad mzardi Canawerebis sia, sadac TiToeuli bloki Seicavs wina blokTan 
damakavSirebel niSans da daculia kriptografiulad.2 rodesac vsaubrobT blokCein te-
qnologiaze, blokebze da tranzaqciebze, warmoudgenelia iqve ar vTqvaT blokCeinis te-
qnologiis yvelaze gamorCeuli Tviseba, raSic igulisxmeba is faqtori, rom sxvadasxva 
tranzaqciis ganxorcielebis dros ar saWiroebs mesame mxaris monawileobas (magaliTad, 
bankebi, sajaro reestrebi da a.S.) TviTon sistema absoluturad uzrunvelyofs Rire-
bulebis gadacemas, xolo  mxareebisTvis uzrunvelyofs garigebis namdvilobasa da usa-
frTxoebas.  garigebis monawile mxareebs SeuZliaT darwmunebulni iyvnen, rom maT mier 

1 .blokCeinlaboratoria,https://www.ug.edu.ge/ge/centrebi-da-laboratoriebi-full/bloqchein-laboratoria bolo naxvis 
TariRia 07.07.2022.

2 .blokCein teqnologiis gamoyenebis perspeqtivebi eleqtronul mmarTvelobaSi. kandelaki.n gv 15, #3 
(513), 2019.  
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blokCein teqnologiiT ganxorcielebuli procedura Tu garigeba iqneba namdvili da 
usafrTxo, amis Tqmis SesaZleblobas isic iZleva, rom heSkodi, romelsac es teqnologia 
Seicavs, aris unikaluri 32-cifriani kodi da ar meordeba arc erTi sxva operaciis dros. 
Sesabamisad, misi Secvla an gatexa warmoudgenelia. aseve, sistema gadis kriptografiul 
Semowmebas, mis usafrTxoebas isic uzrunvelyofs, rom blokCeins ar aqvs centralu-
ri serveri. sistema Sedgeba mravali kvanZisgan, romlebic mudmivad amowmeben da adas-
tureben yvela operaciis validurobas.3  rac Seexeba smart kontraqtebs misi istoria 
iwyeba daaxloebiT ase „smart kontraqti“ momdinareobs oTxmocdaaTiani wlebidan da 
smart kontraqtebis realuri popularoba ramdenime welia SeiniSneba, am terminis erTm-
niSvnelovani ganmarteba dRemde ar arsebobs. gansakuTrebiT maTi samarTlebrivi xasiaTis 
gansazRvra erT-erTi yvelaze sakamaTo sakiTxia. miuxedavad imisa, rom zogi ganasxvavebs 
smart kontraqtebs, smart kontraqtis kods da Wkvian iuridiul kontraqtebs, sxvebi xazs 
usvamen imasac, rom Wkviani kontraqtebi damoukidebelia kanonisgan. SeiZleba daveTanx-
moT im azrs, rom smart kontraqtebi, teqnikuri gagebiT, realurad ar avlenen iuridiul 
mniSvnelobas. 

termini „smart kontraqti“ SeiZleba gavigoT ise, rogorc nik sabom Tavdapirvelad 
gamoigona: smart kontraqtebi aris „dapirebebis nakrebi, miTiTebuli cifruli formiT, 
protokolebis CaTvliT, romlis farglebSic mxareebi asruleben am dapirebebs“.  man 
xazi gausva smart kontraqtebis gazrdil funqcionirebas ara kodirebul kontraqtebTan 
SedarebiT da, Sesabamisad, ar ifiqra kanonisgan gancalkevebaze. amis gaTvaliswinebiT, 
smart kontraqti sxva araferia, Tu ara kontraqtis an misi nawilebis kodireba an cifru-
li memorializacia.  misi samarTlebrivi Sefaseba damokidebulia ZiriTad kontraqtze 
moqmed kanonze. bunebrivia, xelSekrulebis dadeba da misi cifruli warmodgena smart 
kontraqtSi SeiZleba emTxveodes. miuxedavad amisa, SesaZlebelia vivaraudoT, rom smart 
kontraqtebis umetesoba konteqstualizdeba damatebiT werilobiT an eleqtronul Se-
TanxmebaSi bunebriv enaze.4  

aRsaniSnavia is faqtic, rom blokCeini da samrt kontraqtebi absolutur TanxvedraSia 
erTmaneTTan da smart kontraqtebis gamoyeneba blokCein teqnologiis gareSe praqtiku-
lad warmoudgenelia. 

am teqnologiasTan mimarTebiT, mecnierebis azri orad iyofa, zogs dadebiTi pozicia 
aqvs, zogs, piriqiT, uaryofiTi. nawili fiqrobs, rom bolomde srulyofili ar aris, ga-
momdinare iqidan, rom kompiuteruli programaa da sruliad umniSvnelodac rom airios 
raime, mTlianad icvleba davaleba, misi agebulebidan gamomdinare, radganac, rogorc 
viciT, programa, romelic iwereba blokCeiniT, aris maTematikuri algoriTmi da sruliad 
SesaZlebelia gaiparos raime saxis Secdoma,  meore nawili ki fiqrobs, rom blokCeini aris 
Zalian usafrTxo da praqtikulad, SeuZlebelia mas raime xarvezi an problema hqondes.5  
Sesabamisad blokCeini da smart kontraqtebi  SegiZlia gamoviyenoT TiTqmis yvela sfero-
Si, misi mdgomareobidan gamomdinare, radganac rogorc viciT am etapze saqarTveloSi 
mxolod miwis registraciaa SesaZlebeli, xolo sxva qveynebi aRniSnuls iyeneben Zalian 
bevr sferoSi, rasac sakmaod warmatebulia. vTvli, rom blokCein teqnologiis danergva 
da misi gamoyeneba sxvadasxva sferoSi saqarTveloSi iqneba Zalian kargi da kidev erTi 
didi nabiji ganviTarebisaken, aseve bevrad gauadvildebaT adamianebs miiRon sasurveli 
servisi ufro martivad, usafrTxod da naklebi danaxarjiT.

3 Received 21 May 2018, Accepted 21 May 2018, Available online 28 July 2018. Gönenç Gürkaynak , ˙ Ilay Yılmaz, Burak 
Yes¸ilaltay, Berk Bengi ELIG Gürkaynak Attorneys-at-Law, Istanbul, Turkey gv 848-849 <https://www.sciencedirect.com> bolo 
naxvis TariRia 07.07.2022.

4 Maren K. , JIPITEC – Journal of Intellectual Property, Information Technology and E-Commerce Law, The Impact of Smart 
Contracts on Traditional Concepts of Contract La, < https://www.jipitec.eu/issues/jipitec-10-1-2019/4880> bolo naxvis TariRia 
07.07.2022.

5 Stibbe, (30 Oct, 2019). The Research and Documentation Centre of the Dutch Ministry of Justice and Security (WODC) 
has recently published the report “Blockchain and the law”, Blockchain and the law - Regulation for smart contracts on the way.  
https://www.stibbe.com/en/news/2019/october/blockchain-and-the-law---regulation-for-smart-contracts-on-the-way    bolo naxvis 
TariRia 07.07.2022.
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daskvna

daskvnis saxiT SegviZlia vTqvaT, rom smart kontraqtebi warmoadgenen, klasikuri xe-
lSekrulebis (garigebis) alternatiul formas, romelic nacvlad xelSekrulebis stan-
dartuli werilobiTi (zepiri) formisa, iyenebs algoriTmebs. TavisTavad, algoriTmi ar 
unda CaiTvalos mxolod zust mecnierebebSi gamosayenebel terminad. algoriTmebs dRes 
aqtiurad iyenebs sxva mecnierebebic. aseve unda iTqvas isic, rom ganviTareba aucilebe-
lia  yvelaferSi, yvela dargsa da sakiTxSi, raSic blokCeini da smart kontraqtebi did 
rols iTamaSebs, gansakuTrebiT saqarTvelos magaliTze, romelic erTerTi pirveli iyo 
vinc miwis registracia daiwyo bloqCein teqnologiiT da sakmaod warmatebuli aRmoCnda 
es proeqti. swored amis safuZvelze vfiqrob, rom misi gamoyeneba  upriani iqneba Zalian 
bevr sferoSi ( magaliTad ganaTlebaSi, dazRvevaSi da a.S). bloqCeini da smart kontraqte-
bi mogvcems saSualebas bevrad meti gavigoT da SevZloT Seswavla eleqtronulad rogor 
unda davdoT xelSekrulebebi, SevasruloT sxvadasxva tipis davalebebi nakleb droSi da 
ufro usafrTxod. es  mogvcems  SesaZleblobas davzogoT dro da finansebi.
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--regulation-for-smart-contracts-on-the-way    bolo naxvis TariRia 07.07.2022
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safrangeTis axali saxelSekrulebo samarTali

ana gvencaZe

samarTlis doqtoranti 

kavkasiis saerTaSoriso universiteti

safrangeTi, puatis universiteti

samarTlis sadoqtoro programa 

abstraqti

safrangeTis samoqalaqo samarTali, Tavisi ganviTarebis safexuriT, mravalferovnebiT, 
doqtrinuli naSromebiTa  da samarTlebrivi principebiT, mniSvnelovan adgils ikavebs 
msoflios samarTlis rukaze. saxelSekrulebo samarTali, safrangeTis samoqalaqo ko-
deqsis umniSvnelovanesi nawilia, romelic 200 welze met xans ucvlelad emsaxureboda 
qveyanas, safrangeTis uzenaesi sasamarTlosa da doqtrinis daxmarebiT. mravali wlis 
manZilze qveynis sakanonmdeblo organo uSedegod cdilobda saxelSekrulebo samarTal-
Si aucilebeli cvlilebebis ganxorcielebas, xolo evrokavSiris mxridan  bolo wlebSi 
gazrdili zewolis Sedegad, „saxelSekrulebo samarTlisa da valdebulebebis  mtkice-
bulebis zogadi reJimis reformis Sesaxeb“ 2016 wlis 10 Tebervlis  dadgenilebiT, sa-
frangeTis saxelSekrulebo samarTalSi Sevida mTeli rigi  cvlilebebi, gansakuTrebiT 
ki xelSekrulebis baTilobis sakiTxSi. 2016 wlis cvlilebebiT, safrangeTis samoqalaqo 
kodeqsSi Seicvala xelSekrulebis definiciac,  Tumca ganxorcielebuli cvlilebebis 
teqsti napoleonis kodeqsisaTvis damaxasiaTebeli lakoniurobisa da stilistikis erT-
guli darCa, rac gamoarCevs mas sxva samoqalaqo kodeqsebisgan. 2016 wlis cvlilebebs win 
bevri kanonproeqti da evrokavSiris mxridan didi zewola uZRoda, amasTan qveynis Sida 
samarTalze aqtiurad igrZnoboda evrokavSiris direqtivebis zegavlenac. 

Abstract

French civil law, with its level of development, diversity, doctrinal works and legal principles, oc-
cupies an important place on the map of world law. Contract law is the most important part of the 
French Civil Code, which has served the country unchanged for more than 200 years, with the help 
of the French Supreme Court and the doctrine. For many years, the legislative body of the country 
tried to implement the necessary changes in the contract law without success, and as a result of the 
increased pressure from the European Union in recent years, a number of changes were introduced in 
the contract law of France, especially in the issue of contract nullity, by the resolution of February 10, 
2016. With the amendments of 2016, the definition of the contract was also changed in the Civil Code 
of France, the text of the changes carried the brevity and style characteristic of the Napoleonic Code, 
which distinguishes it from other civil codes. The changes of 2016 were preceded by many draft laws 
and great pressure from the European Union, while the influence of the European Union directives 
was actively felt on the domestic law of the country.

Sesavali

1789 wlis revoluciis Semdeg, safrangeTis istoriaSi daiwyo respublikis xana da qvey-
nis ganviTarebis axali etapi axal kanonmdeblobas moiTxovda, ramac ganapiroba safran-
geTis samoqalaqo kodeqsis (napoleonis) kodeqsis Seqmna. 1804 wlis safrangeTis samoqa-
laqo kodeqsi Seiqmna miwaTmoqmedi qveynisTvis (mosaxleobis 70% miwaTmoqmedi iyo), xolo  
1830 wlidan,  industriis ayvavebam da axali, saerTaSoriso, mravlismomcveli  savaWro 
Tu SromiT urTierTobebis warmoSobam cxadyo rom safrangeTis samoqalaqo kodeqsi da 
kerZod - saxelSekrulebo samarTali, saerTod ar iyo morgebuli Tanamedrove garemos, 
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vinaidan is orientirebuli iyo ZiriTadad sinalagmatur urTierTobebze, romelic or 
subieqts Soris arsebul martiv samarTlebriv urTierTobas awesrigebda (magaliTad yid-
va-gayidva). Tumca, doqtrina da „iurisprudencia, gansakuTrebiT ki safrangeTis uzenaesi 
sasamarTlos mier kanonis interpretacia, xolo xandaxan Seqmnac ki“,1  SeZlebisdagvarad 
akompensirebda 1804 wlis kodeqsis naklovanebebs da usadagebda Tanamedrove realo-
bas,  ufro mniSvnelovnad  es exeboda valdebulebiTi samarTlis nawils. praqtikosi 
iuristebi yuradRebas aqcevdnen ara normis teqstsa da mis Sinaarss, aramed sasamarTlo 
gadawyvetilebebSi eZebdnen muxlis interpretacias da Tanamedrove gagebas,  kanonsa da 
dispoziciebs Soris gansxvavebis magaliTebi ki Zalian bevri iyo,2 gansakuTrebiT  xe-
lSekrulebis baTilobis sakiTxSi. iseTi mniSvnelovani sakiTxebi, rogoric aris winare 
xelSekrulebis savaldebulo Zala da distanciurad gaformebuli xelSekrulebis ZalaSi 
Sesvlis dro,  safrangeTis 1804 wlis kodeqsSi ar iyo gaTvaliswinebuli da am sakiTxebisa 
da sxva mravlis garSemo pasuxi, mxolod sasamarTlo gadawyvetilebebSi moiZebneboda. 

safrangeTis saxelSekrulebo samarTlis cvlilebis aucileblobaze saubari jer kidev 
me-20 saukunis dasawyisSi daiwyo, rac ganapiroba germaniis samoqalaqo kodeqsis Seqm-
nam, romelic mniSvnelovnad gansxvavdeboda safrangeTis samoqalaqo kodeqsisgan. aseTi 
saubrebi gansakuTrebiT gaxSirda meore msoflio omis Semdeg. meore msoflio omis das-
rulebisas safrangeTSi specialuri komisiac ki Seiqmna, romelsac  daevala napoleo-
nis kodeqsis saxelSekrulebo  samarTlis zogadi sakiTxebis damuSaveba da cvlileba. am 
komisiis namuSevrebma 9 tomi Seadgina da imoRvawa 1963 wlamde.  mravali ganxilvisa Tu  
debatebis miuxedavad, zogad saxelSekrulebo samarTalSi3  cvlilebebi ar Sedioda, ra-
sac ver vityviT magaliTad frangul saojaxo samarTalze, romelic sakanonmdeblo cvl-
ilebebs mudam ganicdida, amasTan, arc didi sawarmoebis warmomadgenlebi iyvnen arsebiTi 
cvlilebebis momxreebi,4 Tumca cvlilebebis Setanis „politikuri survili arsebobas 
ganagrZobda“.5

  komisiis daSlis Semdeg, iusticiis ministrma Jan fuaiem6  Secvala meTodi da miiRo 
gadawyvetileba, rom reformebi samoqalaqo kodeqsSi ara erTianad, aramed etapobrivad 
ganxorcielebuliyo. dro gadioda, qveyana viTardeboda da sasamarTlo gadawyvetile-
bebis raodenoba sul ufro da ufro izrdeboda, rac mniSvnelovnad amcirebda samoqa-
laqo kodeqsis iuridiul Zalas.

evrokavSiris zegavlena 

safrangeTis movlenebis paralelurad, didi iyo evrokavSiris zewola saerTo 
samoqalaqo kodeqsis miRebasTan dakavSirebiT. gansakuTrebiT aRsaniSnavia evropis 
saxelSekrulebo kodeqsis proeqti,7 1994 wels gamoqveynebuli unidruas  pirveli re-
daqcia - dakavSirebuli saerTaSoriso  xelSekrulebebTan,8  xolo 1980 wlidan, evrokav-
SirSi 21 wlis manZilze muSavdeboda „evropuli saxelSekrulebo samarTlis principebi“, 
profesor ole landos xelmZRvanelobiT, romlis saboloo variantic komisiam 2003 wels 
waradgina. marTalia dokuments sarekomendacio xasiaTi hqonda (dRemde aqvs), iseve ro-
gorc unidruas, magram evropuli saxelSekrulebo samarTlis principebis Seqmnis miza-
ni iyo evrokavSiris wevri qveynebisaTvis saerTo saxelSekrulebo kanonmdeblobis bazis 
Seqmna da wevri qveynebis Sida kanonebis erTmaneTTan maqsimaluri daaxloeba, vinaidan 
„saerTo savaWro sivrce moiTxovs  saerTo saxelSekrulebo kanonmdeblobas9“ . magram, 
safrangeTis Sidasaxelmwifoebrivi kanonmdeblobebis gansxvavebuloba da „Zveleburoba“ 
am miznisTvis safuZvels ar iZleoda. 

1 (Lachièze 2020, 5).
2 (Chantepie da Latina 2016 , 14).
3 Le droit commun des contrats.
4 (Chantepie da Latina 2016 , 13)..
5 (Nicolas 2017 , 8).
6 Jean Foyer – 1962-1967 safrangeTis iusticiis ministri.
7 Projet de Pavie.
8 (Nicolas 2017 ).
9 (Lachièze 2020).
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„saxelSekrulebo samarTlisa da valdebulebebis  mtkicebulebis zogadi 
reJimis reformis Sesaxeb“ 2016 wlis 10 Tebervlis  dadgenilebis winapirobebi

safrangeTis saxelSekrulebo samarTlis ganaxlebis sakiTxze  mecnierTa Soris azri 
orad iyo gayofili. mowinaaRmdegeebs kanonis evropeizacia safrTxis Semcvelad eCvene-
bodaT, maTi azriT saxelSekrulebo samarTlis unifikacia gamoiwvevda nacionaluri kod-
eqsebis gauqmebas, rac gamousworebel zians da fatalur, Seuqcevad dartymas miayenebda 
safrangeTis saxelSekrulebo samarTlis modelis mTavar arss.10 maTi azriT, franguli 
saxelSekrulebo samarTlis simdidresa da gansakuTrebulobas morali da humanuroba 
warmoadgenda, xolo saxelSekrulebo samarTlis evropuli varianti ZiriTadad vaWroba-
ze iyo orientirebuli, rac winaaRmdegobaSi modioda franguli samarTlis safuZvlebTan, 
rom kanonis cvlileba iqneboda ara frangebisTvis, aramed ucxoelebisTvis. kanonpro-
eqtis Semqmnelebisa da momxreebis azriT ki cvlilebebi safrangeTis saxelSekrulebo 
samarTals  ufro mimzidvels gaxdida investorebisa Tu komerciuli sferos warmomad-
genlebisTvis.

2004 wels, samoqalaqo kodeqsis Seqmnidan 200 wlis Semdeg, prezidentma Jak Sirak-
ma Tavis erT-erT survilad safrangeTis samoqalaqo kodeqsis valdebulebiTi nawilis, 
saxelSekrulebo samarTlis  revizia daasaxela.11 amas mohyva ori doqtrinuli proeqti, 
pirveli - profesor pier katalas12  mier SemuSavebuli, romelic waradgina 2005 wels 
da meore, romelic ekuTvnoda profesor fransua teress.13 2008 wels ki safrangeTis 
kancelariam14  SeimuSava damoukidebeli proeqti da waradgina gansaxilvelad, romelic 
Semdgom ganaaxla jer 2009 (2009 wlis versia mniSvnelovnad gansxvavdeboda 2008 wlis 
versiisagan, magram oficialurad ar yofila gasajaroebuli) xolo Semdeg - 2013 wels.  
am proeqtebma mniSvnelovani gavlena iqonia safrangeTis saxelSekrulebo samarTlis do-
qtrinaze. 2013 wlis versia mxolod 2014 wlis oqtomberSi gasajarovda da isic presis 
meSveobiT.

safrangeTis saxelSekrulebo samarTali, sazogadoebis ganviTarebis dinamikurobis 
fonze, zedmetad gansxvavebuli rCeboda im saxelSekrulebo direqtivebTan mimarTebiT, 
romlebic evrokavSiris mier iyo gamocemuli, gansakuTrebiT momxmarebelTa uflebebis 
dacvis sferoSi. amasTan, evrokavSiris direqtivebisa da principebis iribi gavlena sul 
ufro da ufro masStaburi xdeboda, kerZod mosamarTleebi Tavisdauneburad iRebdnen 
mxedvelobaSi maT Sinaars da „cvlidnen“ frangul samarTals.15 evropis saxelSekrulebo 
samarTlis (PEDC) gavlena yvelaze mniSvnelovani iyo frangul pozitiur samarTalze 
bolo 25 wlis manZilze, 2016 wlis cvlilebamde.16  

cvlilebebis saWiroebis sxvadasxva mizezebs Soris, romlebic ukve mkveTrad gansx-
vavdeboda 1900-1945 wlebSi arsebuli mizezebisgan, mniSvnelovania Semdegi sami : 1. sa-
frangeTis sazogadoebis evolucia; 2. moZvelebuli dispoziciebis araadekvaturoba Ta-
namedrove saWiroebebTan mimarTebiT; 3. gadaWarbebuli iurisprudencia.17   

„saxelSekrulebo samarTlisa da valdebulebebis  mtkicebulebis zogadi reJimis re-
formis Sesaxeb“ 2016 wlis 10 Tebervlis  dadgenilebis miRebis mizani, SeiZleba iTqvas, 
rom miRweulia: franguli samarTali bevrad gasagebi da xelmisawvdomia, vidre iyo . 

10 (Mazeaud 2010, 4)
11 (https://www.vie-publique.fr/discours/148887-discours-de-m-jacques-chirac-president-de-la-republique-sur-le-code-c 2004)
12 L’avant-projet Catala.
13 L’avant-projet Terré.
14 Chancellerie – administration centrale de Ministère de la Justice.
15 (Mazeaud 2010, 3).
16 (Nicolas 2017 , 9).
17 (Mignot 26 février 2016).
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safrangeTis saxelSekrulebo samarTlis zogadi muxlebi 

„saxelSekrulebo samarTlisa da valdebulebebis  mtkicebulebis zogadi reJimis re-
formis Sesaxeb“ 2016 wlis 10 Tebervlis  dadgenileba ZalaSi Sevida 2016 wlis 1 oqtomb-
ers, man Zireulad Secvala safrangeTis valdebulebiTi samarTali da sruliad axali 
numeracia mianiWa kodeqsis muxlebs.18 samarTali safrangeTis samoqalaqo kodeqsis 1101-
idan 1231-7 muxlebi mTlianad eTmoba xelSekrulebas, xolo 1101-idan 1111-1 arsebuli 
muxlebi xelSekrulebasTan dakavSirebul zogad principebs aregulirebs (1804 wlis ver-
siac Seicavda e.w „Sesaval“ muxlebs). muxlebi „pretorianuli konstruqciis“ mixedviT 
aris dalagebuli, rogorc es 1804 kodeqsSi iyo ganxorcielebuli. teqstze muSaobis mTa-
vari principi ucvleli darCa, Sinaarsi gasagebi unda yofiliyo „ara mxolod iuristebi-
sTvis, aramed yvelasTvis“ (Portalis). 2016 wlis cvlilebebis Sedegad kanonmdebelma val-
debulebiTi samarTlis struqtura da wesrigi Secvala. kerZod, qveTavebad Camoayaliba 
valdebulebis wyaroebi, romelTa Sorisac gamoarCia  xelSekruleba, arasaxelSekrulebo 
pasuxismgeblobebi da sxva wyaroebi, valdebulebis zogadi reJimi da valdebulebis mt-
kicebulebebi.19 

safrangeTis samoqalaqo kodeqsis 1100 muxlis mixedviT, valdebulebebi warmoiSo-
ba garigebidan (acte juridique), iuridiuli faqtidan (fait juridique) an mxolod kanonis Zal-
iT. valdebuleba aseve SeiZleba warmoiSvas nebayoflobiTi aRsrulebiT an sxvis mimarT 
davalebis Sesrulebis Segnebuli SepirebiT. 1100-1 muxlis pirveli striqonis mixed-
viT, garigeba aris nebis gamovlena, romlis mizania samarTlebrivi Sedegebis warmoSoba. 
garigeba SeiZleba iyos calmxrivi an mravalmxrivi. 2016 wlis 10 Tebervlis cvlilebebis 
Sedegad, kanonmdebelma uari Tqva SeTanxmebis (convention) cnebaze da xelSekrulebis aR-
saniSnavad kodeqsSi mxolod xelSekruleba (Contrat) gamoiyena, oRond  xelSekrulebis 
samarTlebrivi definiciis Camoyalibebisas SeTanxmebis cnebisa da xelSekrulebis pirvan-
deli cnebis gaerTianeba moaxdina Semdegi formulirebiT, romelic mocemulia samoqa-
laqo kodeqsis 1101 muxlSi: xelSekruleba aris mxareTa nebiTi SeTanxmeba, romlis mizania 
Seqmnas, Secvalos, gadasces an moSalos valdebulebebi. 1804 wlis redaqciis mixedviT, 
xelSekruleba iyo moqmedebis an moqmedebisagan Tavis Sekavebis valdebuleba.20 amJamad 
xelSekruleba aris SeTanxmebiTi aqti (acte conventionnel) da is Tavis TavSi moicavs  SeTanx-
mebebsac (convention). 

doqtrinis mier 1804 wlis kodeqsSi aRmoCenili xarvezi, romlis mixedviTac samoqalaqo 
kodeqsi sinonimebad moixseniebda kontraqtisa da valdebulebis cnebebs,  axali redaqci-
is mier aRmofxvrilia. 1804 wlis versiaSi arsebuli xelSekrulebebis tipebi Casworda 
(calmxrivi xelSekruleba, sinalagmaturi xelSekruleba,  fasiani/ufaso, komutaciuri/
pirobiTi), xolo is, rac doqtrinisa da praqtikis meSveobiT arsebobda ( formadaucveli/ 
formadaculi/ realuri xelSekrulebebi da  SeTanxmebuli/SeuTanxmebeli,21 myisierad 
Sesrulebadi/etapobrivad Sesrulebadi) Cainerga samoqalaqo kodeqsis muxlebSi. 

safrangeTis samoqalaqo kodeqsis 1102-e muxlis mixedviT, TiToeuli pirovneba Tavis-
ufalia dados an ar dados xelSekruleba, Tavisuflad airCios kontrahenti, kanonis far-
glebSi gansazRvros xelSekrulebis Sinaarsi da forma. amave muxlis meore abzacis mixed-
viT xelSekrulebis Tavisuflebis principi ar iZleva im wesebidan gadaxvevis saSualebas, 
romelic sajaro wesrigidan gamomdinareobs. kodeqsis 1103 muxlis mixedviT, legalurad 
gaformebul xelSekrulebas mxareTaTvis kanonis Zala aqvs. kanonmdebelma safrangeTis 
samoqalaqo kodeqsis 1104-e muxlis pirvel striqonSi, 1804 wlis kodeqsisagan gansxvave-
biT, xazi gausva keTilsindisierebis princips da amave muxlis meore abzacis meSveobiT  
sajaro wesrigis dispoziciadac ki  cno. samoqalaqo kodeqsis 1105-e muxlis pirveli 
abzacis mixedviT, kontraqtebi, gansazRvrulia Tu ara maTi tipi, eqvemdebareba samoqa-
laqo kodeqsis am qveTavis zogad wesebs. amave muxlis meore da mesame abzacebis mixedviT,  

18 (Leatitia Tranchant et Vincent Egéa 2021).
19 (Gaël LATINA et Mathias CHANTEPIE 2016).
20 (Leatitia Tranchant et Vincent Egéa 2021).
21 Contrat gré à gré et le contrat d’adhesion.



138

calkeuli xelSekrulebebisaTvis gankuTvnili wesebi dadgenilia Sesabamis debulebebSi 
da zogadi wesebi gamoiyeneba konkretuli wesebis Sesabamisad. samoqalaqo kodeqsis 1106-e 
muxlis mixedviT, xelSekruleba sinalagmaturia Tu xelSekrulebis mxareebi urTierT-
valdebulni arian (mag.nasyidobis xelSekruleba). amave muxlis meore abzacis mixedviT, 
xelSekruleba calmxrivia, Tu mxolod erTi mxare  iRebs valdebulebas xelSekrulebis 
meore mxaris (mxareebis) winaSe, yovelgvari ormxrivi valdebulebebis gareSe. calmx-
rivia magaliTad Txovebis, dapirebis xelSekrulebebi. calmxrivi xelSekrulebis dros, 
mxolod erTi mxare, sakuTari surviliT kisrulobs valdebulebas,22 magram aucilebe-
lia orive mxaris mier neba iyos gamovlenili. amave kodeqsis 1107-e muxli exeba fasian 
da ufaso xelSekrulebis tipebs, romlis mixedviTac xelSekruleba fasiania, Tu orive 
mxare iRebs sargebels (magaliTad yidva-gayidvis xelSekruleba, romelic amave dros 
aris sinalagmaturi) xolo ufasoa, Tu mxolod erTi mxare iRebs sargebels meore mxaris 
sanacvlo sargeblis gareSe (mag. donacia, Txoveba).  safrangeTis samoqalaqo kodeqsis 
1108-e muxlis mixedviT, xelSekruleba komutatiuria, Tu xelSekrulebis orive mxare 
iRebs valdebulebas gadasces meore mxares imis ekvivalenturs, rasac iRebs (mag. gacvla, 
yidva-gayidva). amave muxlis meore abzacis mixedviT, pirobiTia xelSekruleba rodesac 
mxareebi SeTanxmdebian, rom xelSekrulebis Sedegebi, SeTanxmebidan gamomdinare sarge-
beli da zarali, damokidebuli iyos gaurkvevel movlenaze (mag. dazRveva). samoqalaqo 
kodeqsis 1109-e muxlis pirveli abzacis mixedviT, xelSekruleba konsensualuria, Tu 
formdeba mxareTa Soris mxolod Tanxmobis gacvliT,  gamoxatvis aucilebeli formis  
dacvis gareSe (mag. yidva-gayidva). amave muxlis meore abzacis mixedviT, xelSekruleba 
formadaculia, Tu misi formireba eqvemdebareba kanonis mier gansazRvrul aucilebel 
formas (mag. ipoTeka - namdvilobisTvis aucilebelia xelSekruleba gaformdes notar-
iuli wesiT). amave muxlis mesame abzacis mixedviT, xelSekruleba namdvilia, roca misi 
formireba eqvemdebareba nivTis gadacemas (mag. Txoveba). safrangeTis samoqalaqo kode-
qsis 1110-e muxlis pirveli abzacis mixedviT, xelSekruleba SeTanxmebulia (le contrat gré 
à gré), rodesac pirobebi dadgenili da gansazRvrulia mxareTa  Soris da maT mier. amave 
muxlis meore abzacis mixedviT, xelSekruleba SeuTanxmebelia (le contrat d’adhésion) rode-
sac xelSekrulebis pirobebi winaswar dadgenilia xelSekrulebis erTi mxaris mier da ar 
aris winaswar SeTanxmebuli meore mxaresTan (mag. onlain SeZenisas xelSekrulebis pirobe-
bi winaswar dadgenilia gamyidvelis mier, aseve satelefono tarifebis yidvisas, pirobebi 
da safasuri operatoris mier winaswar gansazRvrulia da SeuZlebelia myidvelis mier am 
pirobebis Secvlis moTxovnis wayeneba.) safrangeTis samoqalaqo kodeqsis 1111-e muxlis 
mixedviT, CarCo xelSekruleba aris SeTanxmeba, romliTac mxareebi Tanxmdebian maTi mo-
mavali saxelSekrulebo urTierTobebis zogad pirobebze. amave muxlis meore winadadebis 
mixedviT, aRsrulebis xelSekruleba gansazRvravs Sesrulebis pirobebs. es muxli 2016 
wlis reformis Sedegad Cainerga safrangeTis samoqalaqo kodeqsSi, xolo manamde iuris-
prudenciam aRiara im xelSekrulebis Zala, romelSic fasi (sargeblis) gansazRvruli ar 
iyo, vinaidan igi ganisazRvreboda momdevno xelSekrulebaSi (aRsrulebis xelSekrule-
baSi). ganxorcielebis xelSekruleba ideba aucileblad CarCo xelSekrulebis Semdeg. sa-
frangeTis samoqalaqo kodeqsis xelSekrulebis Sesaxeb zogadi nawilis bolo muxli exeba 
myisierad Sesrulebad xelSekrulebasa da etapobrivad Sesarulebad xelSekrulebis ti-
pebs. myisierad Sesrulebadi xelSekrulebis mixedviT, SeTanxmebuli valdebuleba srul-
deba erTi moTxovniTa da erTi SesrulebiT , mag. gacvlis xelSekruleba, xolo etapo-
brivad Sesrulebadi xelSekrulebis dros, xelSekrulebis Sesruleba droSi gawelilia, 
magaliTad SromiTi xelSekruleba, qiravnobis xelSekruleba. 

xelSekrulebebis im tipebad dayofa, rac ganxilulia naSromSi da mocemulia safran-
geTis samoqalaqo kodeqsis xelSekrulebis zogad nawilSi, kanonmdebelma sxvadasxva 
miznebisaTvis ganaxorciela, gansakuTrebiT ki baTilobis sakiTxebis dasaregulireblad. 

22 (Leatitia Tranchant et Vincent Egéa 2021).
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daskvna

„saxelSekrulebo samarTlisa da valdebulebebis  mtkicebulebis zogadi reJimis re-
formis Sesaxeb“ 2016 wlis 10 Tebervlis  dadgenilebiT safrangeTis samoqalaqo kodeqsSi 
sruliad axali, napoleonis kodeqsisaTvis ucnobi samarTlebrivi nomrebi dainerga, Tum-
ca, praqtikosi iuristebisTvis  cvlilebebi novacias ar warmoadgens, vinaidan doqtrina 
da iurisprudencia mravali wlis ganmavlobaSi nergavda maT praqtikasa da samarTalSi. 
SesaZlebelia iTqvas, rom kanonmdebelma normis saxe mianiWa imas, rac isedac arsebobda 
da misi ZiriTadi mizani iurisprudenciis masalis Semsubuqeba da evrokavSiris zewolis-
agan ganTavisufleba iyo. kritikosebis azriT, 2016 wlis cvlilebebi ar aris srulyo-
fili, sakmaod xarveziania da ar iZleva srulad kiTxvebze pasuxebis miRebis saSualebas, 
rom amdenwliani muSaobis Sedegad,  bevrad kargi kanonproeqtis SemuSaveba iyo SesaZlebe-
li. Tumca, kritikis miuxedavad aucileblad unda aRiniSnos, rom kanonmdebelma udidesi 
Sroma gawia da TiTqmis srulad Canerga samoqalaqo kodeqsSi is principebi da sakiTxebi, 
rac mis gareT isedac arsebobda, amasTan bevrad gasagebi da yvelasTvis xelmisawvdomi 
gaxada saxelSekrulebo samarTali. aseve, xazi gaesva im faqts, rom cvlilebebi xSirad 
unda xorcieldebodes kanonmdeblobaSi, vinaidan kodeqsi mudam fexs unda uwyobdes, win 
uswrebdes  sazogadoebis ganviTarebas da intensiurad  inergebodes iurisprudenciis 
mier SemuSavebuli principebi, novaciebi kanonSi. 
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sakuTrebis uflebebis dacvis problematika qarTul 
samarTalSi da praqtikaSi

nikoloz fxalaZe

kavkasiis saerTaSoriso universitetis

samarTlis sadoqtoro programa

abstraqti

sakuTrebis ufleba, kerZosamarTlebrivi gagebiT, es aris marTlwesrigis sferoSi mo-
qceul uflebaTagan nivTze batonobis yvelaze moculobiTi ufleba, is efuZneba kon-
stituciiT garantirebul or uflebas - Tavad sakuTrebasa da pirovnebis Tavisuflad 
ganviTarebis uflebas. aRsaniSnavia, rom sanivTo uflebaTa ganxorcieleba iwyeba maTi 
warmoSobis momentidan. xolo isini warmoiSoba registraciiT da swored saregistracio 
sistemebis meSveobiT xorcieldeba am uflebaTa damagreba. germanul samarTalSi igi mow-
esrigebulia samoqalaqo kodeqsis 903-e muxliT da moicavs mis pozitiur da negatiur 
gagebas, rac asaxulia mesakuTris uflebamosilebaSi, Tavis Sexedulebisamebr gankargos 
nivTi da moiTxovos nebismieri pirisagan nivTTan dakavSirebuli yovelgvari moqmedebis 
akrZalva.

saxelmwifo, rac SeiZleba naklebad unda Caerios or pirs Soris arsebul urTierTo-
bebSi, magram igi valdebulia rom aseTi urTierTobebi kanonmdeblobis doneze daareg-
uliros, aseve aucilebelia daabalansos gamsxviseblis da SemZenis interesebi. am konsti-
tuciuri valdebulebebis Sesasruleblad saxelmwifo saqarTvelos samoqalaqo kodeqsi 
iTvaliswinebs uZrav nivTze garigebismieri gadacemis or wess - sakuTrebis gankargva 
uflebamosili piris mier da sakuTrebis gankargva arauflebamosili piris mier.

sakiTxis Seswavlisas gamoikveTa rom keTilsindisieri SemZenis da Tavdapirveli mesa-
kuTris interesTa konfliqti aqtualuri sakiTxia, vinaidan aRniSnul sakiTxze sakonsti-
tucio sasamarTlomac imsjela, Tumca mainc ar iqna miRebuli saintereso da kompeten-
turi gadawyvetileba romelic am problemas gadaWrida, amitom dRevandeli sasamarTlo 
davebi da arsebuli gadawyvetilebebi naTels xdis rom  sakiTxi jer kidev bolomde 
araris Seswavlili da saWiroebs samarTlebriv mowesrigebas.

Abstract

The right to property, in the sense of private law, is the most voluminous right to control an object 
among the rights in the sphere of law and order, it is based on two rights guaranteed by the constitu-
tion - the right to the property itself and the right to free development of the person. It should be noted 
that the implementation of trade rights starts from the moment of their origin. And they arise through 
registration, and it is through the registration systems that these rights are secured. In German law, 
it is regulated by Article 903 of the Civil Code and includes its positive and negative understanding, 
which is reflected in the power of the owner to dispose of the thing at his discretion and to require any 
person to prohibit any action related to the thing.

The state should interfere as little as possible in the relations between two persons, but it is obliged 
to regulate such relations at the level of legislation, and it is also necessary to balance the interests of 
the alienator and the acquirer. In order to fulfill these constitutional obligations, the Civil Code of 
the State of Georgia envisages two rules of transactional transfer of immovable property - disposal of 
property by an authorized person and disposal of property by an unauthorized person.

When studying the issue, it was revealed that the conflict of interests of the bona fide purchaser and 
the original owner is an actual issue, since the Constitutional Court also discussed the issue, although 
an interesting and competent decision was not made that would solve this problem, so today’s court 
disputes and existing decisions make it clear that the issue is still not resolved. It has not been studied 
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and needs legal regulation.

Sesavali

qarTul samarTalSi damkvidrebuli sakuTrebis uflebis definiciis mixedviT, sakuTre-
bis ufleba waruvali da uzenaesi adamianuri Rirebulebaa, sayovelTaod aRiarebuli 
ZiriTadi ufleba, romelic demokratiuli sazogadoebis, socialuri da samarTlebrivi 
saxelmwifos qvakuTxedia, amdenad sakuTreba adamianis yofierebis arsebiTi safuZvelia 
sakuTrebis ufleba absoluturi sanivTo uflebis klasikuri saxea, romelic Sinaars-
Si, drosa da  moculobaSi ar izRudeba.  sakuTrebis ufleba konstituciiT aRiarebul 
uflebaTagan upirvelesia. saqarTvelos konstituciis 19-e muxliT daculia ara mxolod 
fizikuri, aramed iuridiuli pirebis sakuTrebac. iuridiul literaturaSi sakuTrebis 
Sinaarsis pozitiuri gageba kritikis sagani iyo, arsebobda mosazreba rom absoluturi 
ufleba STainTqmeboda dacvis warmomSobi da dacvis uflebebis kompleqsSi. sxvebi Zir-
iTad aqcents nivTebis pozitiur mniSvnelobaze akeTebdnen. orive Sexeduleba asaxavda 
mesakuTris samarTlebriv statuss sxvadasxva Wrilidan, erTia Tuki sakiTxi Seexeba me-
sakuTris uflebas nivTis mflobelobaSi da sargeblobaSi aRebis Taobaze, xolo meore 
roca saqme Seexeba gankargvis uflebas, romelsac sakuTrebis uflebaSi mTavari adgili 
ukavia da igi ver ganimarteba, rogorc dacviTi uflebebis refleqsi, Tumca sakuTrebis 
pozitiuri gageba naTelia, da gaugebrobebisagan dazRveulia, radgan mesakuTres kano-
niT aqvs sakuTrebis gansakuTrebuli „nebarTva“ miniWebuli. uZrav nivTebTan mimarTebiT 
swored registracia warmoadgens misi sakuTrebis uflebis dadasturebas da im SemTx-
vevaSi SeuZlia mesakuTres Tavis Sexedulebisamebr gankargos uZravi nivTi da aukrZalos 
sxva pirebs am nivTTan dakavSirebili moqmedeba, Tuki igi registrirebulia mesakuTred 
sajaro reestrSi, aqve unda aRiniSnos rom sakuTrebis uflebis ganxorcielebis meqanizm-
Si gansakuTrebuli roli akisria sakuTrebis uflebis gadacemis sistemebs, Sesabamisad  
mocemuli sakiTxi sakuTrebis uflebis gadacemis sistemebis fonzec am sistemebTan kav-
SirSic unda iqnes ganxiluli.

sakuTrebis uflebebis dacvis problematika qarTul samarTalSi da praqti-
kaSi

saqarTvelos samoqalaqo kodeqsis 312-e muxlis mixedviT reestris monacemTa Canaw-
erebis mimarT moqmedebs utyuarobisa da sisrulis prezumfcia, e.i. reestris Canawerebi 
iTvleba sworad vidre ar damtkicdeba maTi uzustoba. im piris sasargeblod, romelic 
garigebis safuZvelze sxva pirisagan iZens romelime uflebas da es ufleba gamsxviseb-
lis saxelze iyo reestrSi registrirebuli, reestris Canaweri iTvleba sworad, garda 
im SemTxvevebisa, roca am Canaweris sawinaaRmdegod Setanilia saCivari, an SemZenma icoda 
rom gamsxvisebeli ar iyo mesakuTre . 

normis ganmartebisas igulisxmeba, rom sajaro reestris CanawerebSi SesaZlebelia 
ukanonod moxdes am Canaweris cvlileba, kerZod : dainteresebul pirs SeuZlia moaxdinos 
sxvisi uZravi nivTis mis saxelze registracia, ise rom amis Sesaxeb kanonier mesakuTres 
ar ecodineba, amisaTvis saWiroa yalbi mindobilobis  warmodgena sajaro reestrSi, Sesa-
bamisad damowmebuli wesiT,  registraciis dasrulebisas, kanonieri mesakuTris magivrad, 
sajaro reestris CanawerebSi ukve sxva piri fiqsirdeba, romelzedac gadava sakuTrebis 
ufleba. aRniSnuli sakiTxi maSin xdeba rTuli, rodesac damnaSave moaxerxebs da gaasx-
visebs an uflebrivad datvirTavs uZrav nivTs, aseT dros dRis wesrigSi dgeba kaninieri 
mesakuTrisa da keTilsindisieri SemZenis uflebaTa balansi.

uZravi nivTis keTilsindisier SemZenad ver iqneba miCneuli piri, romelmac icis, rom 
xelSekrulebas debs pirTan, visac ara aqvs uZravi nivTis gasxvisebis ufleba (magaliT-
ad, piri, romelmac gaayalba mindobiloba, sajaro reestris mier gacemuli cnoba an 
uSualod Seadgina yalbi dokumenti), aseve is, vinc icis, rom reestrSi registrirebul 
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konkretul qonebaze mesakuTris uflebis an sxva Canaweris mimarT arsebobs dava an piri, 
romlisTvisac cnobilia reestrSi arsebuli Canaweris uzustobis Sesaxeb.

saqarTvelos samoqalaqo kodeqsi icavs uZravi nivTis keTilsindisier SemZens, romel-
ic eyrdnoba sajaro reestris monacemebs. kerZod, 185-e muxli keTilsindisieri SemZenis 
interesebiT xelmZRvanelobs da mis sakuTrebas icavs  Tundac gamsxvisebeli ar iyos 
mesakuTre, magram SemZeni am faqtis mimarT keTilsindisieria vinaidan igi eyrdnoba sa-
jaro reestris Canawers. SemZenis aseTi uflebrivi mdgomareoba ganpirobebulia sajaro 
reestris specifikuri daniSnulebiT samoqalaqo brunvis meqanizmSi, is dgas mesakuTresa 
da SemZens Soris da Tu myidveli keTilsindisierad daeyrdno mis monacemebs, am ukanask-
nelis mcdarobis SemTxvevaSic keTilsindisiereba imarjvebs sakuTrebaze.

saqarTveloSi sajaro reestri warmoadgens uflebis damadasturebel organizms  . is 
sando da mowesrigebuli samoqalaqo brunvis garantiaa. sajaro reestris mizani saja-
roobaa, rac emsaxureba iuridiuli utyuarobis Seqmnas . saqarTvelos samoqalaqo kode-
qsiT ganmtkicebuli utyuarobisa da sisrulis prezumfcia sajaro reestris monacemTa 
mimarT (reestris Canawerebi iTvleba sworad, vidre ar damtkicdeba maTi uzustoba - 312-
e muxlis I nawilis II winadadeba) seriozuli gamovlinebaa samoqalaqo brunvaSi damkvidre-
buli ndobisa da keTilsindisierebis principisa, esaa saxelmwifos seriozuli pasuxismge-
bloba brunvis monawileTa mimarT.

unda aRiniSnos rom saqarTvelo warmoadgens saadgilmamulo sistemis qveyanas ro-
melic damkvidrebulia germanuleniaSi, Sua evropasa da avstraliaSi. saadgilmamulo  
qveynebis saregistracio sistemebis ganxilvisas unda aRiniSnos, rom uflebebis regis-
traciis sferoSi avstriisa da germaniis saregistracio sistemebma moaxdines evropis 
sxva qveynebis saregistracio sistemebze didi gavlena. saadgilmamulo sistema, romel-
ic germaniaSi moqmedebs, sakuTrebis registracias konstituciur mniSvnelobas aniWebs, 
germanuli kanonmdeblobis mixedviT uZrav nivTis registracia savaldebulo xasiaTs at-
arebs.

sajaro reestrSi (saadgilmamulo wignSi) registraciis saxeebi materialur-samarT-
lebrivi kuTxiT wesrigdeba germaniis samoqalaqo kodeqsiT, xolo registraciis proce-
duruli anu formalur-samarTlebrivi sakiTxebi ki saadgilmamulo wignis Sesaxeb kano-
niT. uZrav nivTebze sakuTrebis uflebis gadacemisaTvis saWiroa mesakuTrisa da SemZenis 
Tanxmoba sakuTrebis gadasvlaze da am faqtis registracia saadgilmamulo wignSi, uZravi 
nivTebis uflebrivi datvirTvac aseve eqvemdebareba saadgilmamulo wignSi registracias, 
Sesabamisad germanuli samarTali gansakuTrebul garantiebs adgens samarTlebrici brun-
vis mowesrigebisaTvis.

uZrav nivTebze sakuTrebis uflebis gadacemis dros savaldebuloa, rom garigebis 
damowmebas uflebamosil organoSi orive mxare eswrebodes. imis gamo, rom gamoir-
icxos gaugebrobebi, da xelSekrulebis mxareebs hqondeT naTeli warmodgena sakuTrebis 
uflebis gadacemis iuridiul Sedegebze, am sakiTxebs administraciuli organo yovelT-
vis unmartavs mxareebs.

saadgilmamulo sistemis qveynebSi sakuTrebis uflebis SeZenis procesSi CarTulia sa-
jaro organo, romelic Tavisi sajaro aqtis gamocemiT agvirgvinebs sakuTrebis SeZenas. 
aRsaniSnavia, rom germaniis, avstriisa da Sveicariis saadgilmamulo sistemebi msoflioSi 
saukeTeso sistemebs ganekuTvneba.

germanuli saregistracio sistema sakmaod efeqturia, aqve unda aRiniSnos isic,  rom 
qarTuli saregistracio sistema msgavsebaSia germanulTan, gansxvaveba is aris, rom ger-
maniaSi arsebobs saadgilmamulo wigni, sadac detalurad isaxeba informacia konkret-
ul uZrav nivTTan dakavSirebiT, amasTan erTad, germanuli kanonmdbloba imperatiulad 
moiTxovs, saregistracio organoSi mxareTa fizikur gamocxadebas, imisTvis rom garigeba 
iyos usafrTxo, amasTan erTad arsebobs saimedo garantiebi imisTvis, rom mxareebs da maT 
sakuTrebas ar Seeqmnas safrTxe.

rogorc zemoT aRiniSna sakuTrebis uflebis registracias saqarTveloSi sajaro re-
estris erovnuli saagento axorcielebs, amdenad xSiria SemTxvevebi rodesac araswori 
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registraciis Sedegad sajaro reestri arauflebamosil pirs uregistrirebs sxvis sa-
kuTrebas, rac bunebrivia mravalwlian davebs warmoSobs, kargi iqneba Tu am sakiTxze 
ramodenime magaliTs moviyvanT:

somxeTis respublikis „kentronis“ sanotaro teritoriis notariusis i.S. mier 2016 wlis 
3 noembers gacemuli mindobilobis Sinaarsidan irkveva, rom „TiTqos“ m.m.-m (mosarCele/
kanonieri mesakuTre) mindobiloba misca j.j.-s (braldebuli yalbi mindobilobis damza-
deba/gamoyenebisTvis). 2016 wels j.j.-m sakuTar TavTan dado nasyidobis xelSekruleba, 
ris Sedegadac, Tavis Tavze dairegistrira m.m.-is kuTvnili bina, romelic mdebareobda 
q.TbilisSi. 2016 wlis 23 dekembers j.j.- m sesxis da ipoTekis xelSekruleba gaaforma 
n.n. b.b. da e.e. - sTan (keTilsindisieri SemZenebi/ipoTekarebi). ipoTekis xelSekrulebis 
Sesabamisad, 20 000 aSS amerikuli dolaris odenobiT daitvirTa m.m.-is kuTvnili bina.

sainteresoa aseve msgavsi SemTxveva, rodesac mopasuxe mxared keTilsindisieri SemZeni/
ipoTekarebi monawileoben: 2015 wlis 22 agvistos g.g.-sa (kanonieri mesakuTre/mosarCele) 
da a.a.-s (braldebuli yalbi mindobilobis damzadeba/gamoyenebisTvis) Soris gaform-
da binis qiravnobis xelSekruleba. a.a.-m aRniSnuli qiravnobis xelSekruleba gadaakeTa 
da Seqmna axali yalbi dokumenti, nasyidobis xelSekruleba, romelic sajaro reestris 
erovnul saagentoSi miitana da Tavis Tavze gadaiforma g.g.-is kuTvnili bina. 2015 wlis 
4 seqtembers a.a.-m sesxis da ipoTekis xelSekruleba gaaforma s.s., l.l. da d.d.-sTan, ris 
Sedegadac 38 000 aSS dolaris odenobiT datvirTa g.g.- is kuTvnili bina.

kanonierebis principi da misi moqmedebis farglebi, pirdapir kavSirSia maregistrire-
beli organos TanamSromlis, pasuxismgeblobis xarisxTan, pasuxismgeblobis farglebis 
dadgenis saWiroeba warmoiSoba iseT dros, rodesac SecdomiT registraciis safuZvelze 
ganxorcielebuli uflebis registraciiT dazaralda dainteresebuli mxare. iseT siste-
mebSi sadac moqmedebs notariusi, saregistraciod warsadgeni garigebebic amave wesiT 
unda iyos uzrunvelyofili, xolo rodesac notariusis Careva savaldebulo ar aris, 
mxareebs Tavad SeuZliaT gansazRvron garigeba dadon notariusTan.

im qveynebSi, sadac saregistracio dokumentacias amowmebs notariusi an masTan ga-
Tanabrebuli piri, mas SeiZleba pasuxismgebloba daekisros  mxolod wardgenili doku-
mentebisa da masSi arsebuli monacemebis urTierT Sesabamisobaze, vinaidan notariusi 
amowmebs uflebadamdgen garigebebs da dokumentebs, Tumca am SemTxvevaSic Semowmebis 
valdebulebisagan maregistrirebeli organo ver ganTavisufldeba. amasTan erTad mxaree-
bi daculni arian, radgan notariusis mier xdeba garigebis kanonTan Sesabamisobis Semow-
meba, materialurad pasuxismgebelia swored notariusi. aqve unda davamato isic, rom 
magaliTad safrangeTSi notariusi axorcielebs uZrav nivTebze sakuTrebis uflebis reg-
istracias, rac sakmaod Zviri momsaxurebaa, (8-10 procenti) uZravi nivTis Rirebulebis.

unda aRiniSnos, rom germaniis saregistracio sistemaSi, moqmedebs registraciamde 
sabuTebis Semowmebis maRalstandartuli pirobebi. am procesSi CarTulia notariusi, am-
denad daregistirebuli uflebebis daculobs xarisxi Zalian maRalia. SesaZlebelia iyos 
uflebis registraciisas registratoris mxridan warmodgenili sabuTebis da reestrSi 
asaxuli monacemebis Sesabamisoba, magram germaniis kanonmdebloba Tavs izRvevs da Semow-
mebis maRal xarisxs awesebs, amdenad reestrSi daregistrirebuli uflebebis usafrTxoe-
ba praqtikulad maqsimumadea ayvanili.

daskvna

SesaZlebelia iTqvas rom problemis gadaWris gza, sajaro reestris mier uZrav nivTeb-
ze specialuri moniSvnis standartis danergva iqneba, romlis daxmarebiTac, mesakuTre 
SeZlebs garkveul gafrTxilebas mesame pirebisTvis, rom ar moxdes maTi SecdomaSi Sey-
vana. SesaZlebelia „zianis anazRaurebis fondis“  SemoReba romelsac aseTi fondi ruse-
Tis federaciul respiublikaSi ukve arsebobs, am fondis daxmarebiT SesaZlebelia davis 
gareSe, kanonier mesakuTrem miiRos fuladi kompensacia, misi uZravi nivTis sruli moc-
ulobiT.
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kargi  iqneboda samoqalaqo kodeqsSi Sevides cvlileba ris mixedviTac, saqarTvelos 
samoqalaqo kodeqsis 185-e muxli Camoyalibdeboda 187-e muxlis SinaarsiT, kerZod ip-
oTekars da uZravi nivTis SemZens daevaleboda uZravi nivTis Semowmebis valdebuleba, 
aramxolod sajaro reestrSi, aramed adgilze SemowmebiT, rac xels Seuwyobda maTi in-
teresebis da kanonieri mesakuTris interesebis Tanabar dacvas. 

imisTvis rom sakuTrebis ufleba adekvaturad iqnes daculi, saWiroa kanonierebis 
principebis praqtikulad ganxorcieleba, kerZod: saregistraciod wardgenili doku-
mentacia, detalurad unda iqnes Semowmebuli, unda iqnes dadgenili, xom ar aris daSve-
buli  teqnikuri Secdomebi, vinaidan mocemuli praqtikidan gamomdinare, saqmeSi arsebu-
li mtkicebulebebiT irkveoda, rom yalbi mindobilobebi Seicavdnen arsebiT Secdomebs: 
misamarTis, quCis saxelwodebis, mesakuTris saxelis da gvaris nawilSi, rac bunebrivia 
safuZveli iyo sajaro reestrisTvis, rom aseTi mniSvnelovani Secdomebis mqone dokumen-
tis safuZvelze saregistracio warmoeba ar ganexorcielebina.

meti pasuxismgebloba unda daekisros registrators da sajaro reestrs  registraciis 
procesSi (rogorc es germaniaSi da safrangeTSia) unda  amaRldes misi pasuximgeblobis 
xarisxi, aseve administraciul saqmeTa palataSi mosamarTleebi unda Camoyalibdnen erT-
nair poziciaze, rom zianis anazRaurebis moTxovniT arsebul sarCelebze mosarCeleebs 
daexmaron sarCelis transformirebaSi, (inkviziciurobis principidan gamomdinare).
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notariusi

abstraqti

Tema Seexeba samkvidros miRebaze uaris Tqmis samarTlebriv Taviseburebebs.   uZve-
lesi droidan iRebs saTaves memkvidreobis uaryofis prototipi. antikur samarTlebriv 
sistemebs Soris gansakuTrebul adgils ikavebs romauli kanoni, romelic miekuTvneba 
samarTlebrivi kulturis mtkice Rirebulebebs, xazs usvams mis uzarmazar mniSvnelobas, 
rogorc evropuli aseve sxva saxelmwifoebis samarTlebrivi ganviTarebisaTvis. saqarT-
veloSi moqmedi kanonmdeblobis Tanaxmad, kanoni aregulirebs samkvidros miRebaze uaris 
TqmasTan dakavSirebul urTierTobebs. memkvidre uflebamosilia, uari ganacxados sam-
kvidros miRebaze rogorc kanoniT, ise anderZiT memkvidreTa wridan. samkvidros miReba-
ze uaris Tqma Seuqcevadia da gansakuTrebul yuradRebas moiTxovs. igi Tavisi SinaarsiT 
aSkarad gansxvavdeba samkvidros miRebaze Tavis aridebisagan. dauSvebelia samkvidros 
miRebaze uaris Tqma nawilobriv, vadiT an raime daTqmiT. Tuki memkvidre uars ambobs 
samkvidros miRebaze, man mTlianad unda Tqvas uari masze kanonmdeblobiT gansazRvrul 
vadebSi. memkvidreoba, romelic gadadis mamkvidreblis memkvidreebze, ganixileba ro-
gorc mamkvidreblis mTeli aqtivebisa da pasivebis erToblioba.

memkvidrobiT urTierTobebTan dakavSirebuli samarTlebrivi normebi saWiroebs mow-
esrigebas, samemkvidreo samarTlebrivi normebis ZiriTadi nawili ar Secvlila saqarTve-
los samoqalaqo kodeqsis miRebis Semdeg,  qarTuli kanonmdebloba da praqtika am sferoSi 
ar aris xarvezebis gareSe, dagrovda problemuri sakiTxebi, romlebic axleburad gaazre-
bas saWiroebs.  naSromi  warmoadgens samarTlebriv kvlevas, romlis  mizania, mimoixilos 
samkvidros miRebaze uaris Tqmis samarTlebrivi Taviseburebani, naklovani mxareebi, ga-
moyenebuli sakanonmdeblo normebis, sasamarTlo da sanotaro praqtikis, ucxo qveynebis 
iuridiuli literaturis SedarebiTi samarTlebrivi analizis safuZvelze,  samkvidros 
miRebaze uaris TqmasTan da samkvidros miRebaze Tavis aridebasTan (miuReblobasTan) da-
kavSirebuli problemebis warmosaCenad, rac SesaZleblobas mogvcems, SemuSavdes daskvne-
bi da rekomendaciebi, dadgindes da ganisazRvros am urTierTobis mowesrigebis gzebi.

Abstract

The topic concerns the legal features of refusing to accept inheritance. The prototype of rejection 
of inheritance originates from ancient times.   Roman law occupies a special place among the ancient 
legal systems, which belongs to the strong values of the legal culture, emphasizing its enormous im-
portance for the legal development of both European and other states. According to the legislation in 
force in Georgia, the law regulates relations related to the refusal to accept inheritance. The heir has 
the right to refuse to receive the inheritance both by law and by will from the circle of heirs. Refusal 
to accept inheritance is irreversible and requires special attention. In its content, it is clearly different 
from the avoidance of inheritance. It is not allowed to refuse to receive the inheritance partially, for a 
period or with any reservation.

If the heir refuses to accept the inheritance, he must completely refuse it within the time limits 
defined by the law. An inheritance that passes to a decedent’s heirs is considered the sum total of all 
assets and liabilities of the decedent.
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Legal norms related to inheritance relations need to be adjusted, the main part of inheritance legal 
norms has not changed after the adoption of the Civil Code of Georgia, Georgian legislation and prac-
tice in this area are not without flaws, problematic issues have accumulated that need to be understood 
in a new way.

The work is a legal study, the purpose of which is to review the legal features of the refusal to accept 
the inheritance, the shortcomings, the legal norms used, judicial and notary practices, based on the 
comparative legal analysis of the legal literature of foreign countries, related to the refusal to accept the 
inheritance and the avoidance (non-acceptance) of the inheritance. To present the problems, which 
will give us the opportunity to develop conclusions and recommendations, to determine and deter-
mine the ways of regulating this relationship.

Sesavali

memkvidreobiT samarTals rogorc Cvens yoveldRiur cxovrebaSi, aseve  samoqalaqo 
brunvaSi mniSvnelovani adgili ukavia. is sazogadoebis TiToeul wevrs aZlevs garan-
tirebul SesaZleblobas, icxovros da iSromos imis SegnebiT, rom mis mier sicocxleSi 
Seqmnili materialuri da sulieri sikeTe Tavisive nebis safuZvelze, misi gardacvalebis 
Semdeg, gadava axlobeli adamianebis xelSi. gamonaklis SemTxvevebSi SesaZlebelia dad-
genili wesis Sesabamisad, aseTi qonebis nawili gadavides gardacvlilis nebiT gauTval-
iswinebel pirebzec. rogorc samkvidros miReba, ise samkvidros miRebaze uari samkvidro 
saqmiswarmoebis aucilebeli komponentia da ganixileba rogorc kanoniT, ise anderZiT 
memkvidreobis dros. swored, zogadi debulebebis dacva uzrunvelyofs, rogorc gar-
dacvlili pirisa da misi uflebamonacvlis, aseve samemkvidreo urTierTobis sxva monaw-
ileTa interesebis dacvas.1 

samkvidros miRebaze uaris  Tqmis samarTlebrivi Taviseburebani

samkvidros miRebaze uaris Tqma iseve, rogorc samkvidros miReba, calmxrivi garige-
baa da garigebis saerTo moTxovnebs eqvemdebareba.2 memkvidreobiTi kanonis ZiriTadma 
kategoriebma miiRes detaluri regulacia romis samarTlebrivi sistemis farglebSi, 
rac srulad exeba memkvidreobis uaryofis instituts. Zveli romauli institutis mem-
kvidreoba, memkvidreobaze uaris Tqmis uflebas mxolod privilegirebul memkvidreebs 
aZlevda3. 

sainteresoa saqarTvelos samoqalaqo kodeqsis mixedviT  Temis ganxilva da Sedare-
ba ucxo qveynebis samoqalaqo kodeqsis normebTan. germanuli samemkvidreo  samarTlis 
mixedviT, memkvidres SeuZlia miiRos an uari Tqvas memkvidreobaze samkvidros gaxsnis mo-
mentidan,4  ganixileba, rogorc wminda piradi xasiaTis moqmedebebi. Sveicariis samarTlis 
mixedviT, kanoniT an daniSnul memkvidreebs SeuZliaT uari ganacxadon maTTvis gadasacem 
samkvidroze Tu mamkvidreblis gadaxdisunarianoba misi gardacvalebis momentSi ofi-
cialurad dgindeba.5  safrangeTis samemkvidreo samarTlis mixedviT, memkvidre, romelic 
samkvidros miRebaze uars ambobs, iTvleba, rom  verasodes  iqneba memkvidre.6   ruseTis 
federaciis doqtrinaSi memkvidreobaze uaris Tqma regulirdeba ruseTis federaciis 
samoqalaqo kodeqsis 1157-e muxlis safuZvelze. 1140.1. muxlis safuZvelze dauSvebelia 
memkvidreobaze uaris Tqma, Tu qoneba memkvidreobiTi TanmimdevrobiT gadadis samem-

1 Sengelia, r. da Sengelia, e., 2007. memkvidrobis samarTali. Tbilisi: meridiani, gv.13-14.
2 axvlediani, z., 2000. saqarTvelos samoqalaqo kodeqsis komentari. Tbilisi: samarTali, gv. 480.
3 biCko.m. da biCko.i., 2020. memkvidrobis gamoTqmis instituti formorebisa da ganviTarebis istoria, 

gv. 144. [wvdomis TariRi: 1 ivnisi 2022]. xelmisawvdomia: https://cyberleninka.ru/article/n/institut-otkaza-ot-nasledstva-is-
toriya-stanovleniya-i-razvitiya?fbclid=IwAR2MxeIQDreLHjiEUmiX_eL2T6lfrq4h7bovxtHp

4 muxli 1946, germaniis samoqalaqo kodeqsi. 2019. [wvdomis TariRi: 5 maisi 2022]. xelmisawvdomia: http://
www.library.court.ge/upload/giz2011-ge-bgb.pdf

5 WeWelaSvili, z., ,,mTargmn.’’, 2018.  Sveicariis samoqalaqo kodeqsi. Tbilisi: muxli 566, gv. 160.
6 grese, m.e., 2014. evropis  SedarebiTi  samarTlis sanotaro rveulebi. safrangeTi: tomi I, gv.65.
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kvidreo fondSi7.  rogorc Sedarebis safuZvelze vxedavT uZvelesi droidan iRebs saT-
aves memkvidreobis uaryofa, kanoni aZlevs memkvidres misi nebis Tavisuflad gamoxatvis 
SesaZleblobas, uari ganacxados samkvidros miRebaze im SemTxvevaSi, Tuki mas ar surs 
miiRos samkvidro. samemkvidreo saqmis warmoebis Seuferxeblad warmarTvisaTvis uaris 
Tqmis gancxadeba memkvidris mier  unda ganxorcieldes gonivrul vadebSi, amitomac gansa-
kuTrebiT xazgasasmelia samkvidros miRebaze uaris TqmasTan dakavSirebuli vadebi: qar-
Tul samarTalSi sayuradReboa, rom memkvidred mowveulma pirma gancxadeba imis Taobaze, 
rom mas ar surs miiRos samkvidro, unda waradginos sanotaro organoSi sami Tvis gan-
mavlobaSi im dRidan, roca man Seityo an unda Seetyo Tavisi mowvevis Sesaxeb samkvidros 
misaRebad. sapatio mizezis arsebobisas es vada SeiZleba gaagrZelos sasamarTlom, magram 
ara umetes ori Tvisa.8  vadebTan mimarTebaSi sayuradReboa germanuli samarTali, romlis 
mixedviT, uaris Tqmis vada igivea, rac samkvidros miRebisa. amasTanave mniSvnelovania is 
garemoeba, rom memkvidre veRar ityvis uars memkvidreobaze, Tuki Tanxmoba ganacxada sam-
kvidros miRebaze an Tuki am sakiTxze gancxadebis wardgenis vada amoiwura, am momentidan 
memkvidreoba iTvleba miRebulad.9  marTalia ,,dumilis’’ an ,,umoqmedobis’’ cneba ar aris 
gamoyenebuli germanul samarTalSi, magram  swored ,,umoqmedobiT’’ iTvaliswinebs sam-
kvidros miRebas.  samkvidroze uari SeiZleba ganacxados memkvidrem, mxolod eqvsi kviris 
ganmavlobaSi, xolo gansxvavebulad wydeba sakiTxi, im SemTxvevaSi, Tuki mamkvidrebels 
Tavisi ukanaskneli sacxovrebeli adgili hqonda mxolod sazRvargareT, an vadis denis 
dawyebisas memkvidre imyofeboda sazRvargareT, samkvidros miRebaze uaris Tqmis vada 
Seadgens eqvs Tves.10  rac Seexeba saberZneTs, uaris Tqma SeiZleba  oTxi Tvis vadaSi im 
dRidan, rodesac memkvidrem Seityo misi gadmosvla da gamomwvevi mizezi.  Tu gardacvli-
li ucxoeTSi cxovrobda an memkvidrem Seityo samkvidros gadmosvla ucxoeTSi yofnisas, 
vada erTi welia da Cerdeba imave motivebiT, riTac  xandazmuloba.11  Sveicariis samarT-
lis mixedviT, samkvidroze uaris Tqmis gancxadebis vada Seadgens sam Tves. vadas iTvlian, 
im momentidan rodesac maTTvis cnobili gaxda  mamkvidreblis gardacvalebis Sesaxeb, 
garda im SemTxvevebisa, rodesac maT SeuZliaT daamtkicon, rom samkvidros gaxsnis Ses-
axeb ufro gvian Seityves,12 SesaZlebelia kompetenturi organos mier arsebuli vadis 
gagrZeleba an dgindeba axali vada.13 rogorc vxedavT, yvela qveynis kanonmdeblobaSi ada-
mianebs eZlevaT gonivruli vada, aRsaniSnavia agreTve is gansxvavebuli vadebi, romliTac 
mTeli rigi garemoebebis gamo, memkvidrisaTvis vadebTan mimarTebaSi gaTvaliswinebulia 
garkveuli SeRavaTebi. umjobesi iqneboda vadebTan mimarTebaSi qarTul kanonmdeblobaSi 
garkveuli mowesrigeba. radganac vada aris is aucilebeli komponenti, romelic xSirad 
problemuri xdeba samemkvidreo saqmis warmoebisas, mTeli rigi garemoebebis gamo, ro-
goricaa memkvidris janmrTelobis mdgomareoba, Tavisuflebis aRkveTis dawesebulebaSi 
yofna,  ucxoeTSi yofna, memkvidris arainformirebuloba da sxva faqtorebis gaTvalis-
winebis safuZvelze.

SedarebiTi samarTlis safuZvelze aRsaniSnavia samkvidros miRebaze uaris Tqmis gacxa-
debis adgili: saqarTveloSi moqmedi kanonmdeblobis safuZvelze aseTi gancxadeba sano-
taro biuroSi unda iqnes wardgenili, germaniaSi sasamarTlos  winaSe. safrangeTSi mem-
kvidreobaze uari dgeba avTenturi specifikuri aqtiT ori notariusis mier. saberZneTSi 
uaris Tqma xorcieldeba momrigebeli sasamarTlos samdivnoSi.  Sveicariis samarTlis 

7 SiSmareva, T.p., 2021. gadaxdisuunarobis procedurebSi memkvidreobaze uaris Tqmis tranzaqciebis 
davis probleba ruseTsa da germaniaSi. samarTali, 41, gv.195. [wvdomis TariRi: 10 maisi 2022]. xelmisawvdo-
mia: https://cyberleninka.ru/article/n/spornye-voprosy-notarialnoy-deyatelnosti-v-oblasti-nasledovaniya-svyazannye-s-neprinyati-
em-nasledstva-i-otkazom-ot-nego.

8 muxli 1434, saqarTvelos samoqalaqo kodeqsi. [wvdomis TariRi: 25 Tebervali 2022]. xelmisawvdomia: 
https://matsne.gov.ge/ka/document/view/31702?publication=117.

9 muxli 1943, germaniis samoqalaqo kodeqsi. 2019. [wvdomis TariRi: 5 maisi 2022]. xelmisawvdomia: http://
www.library.court.ge/upload/giz2011-ge-bgb.pdf

10 ix. iqve, muxli 1944. 
11 muxli 1847, saberZneTis samemkvidreo saqmiswarmoeba. [wvdomis TariRi: 30 aprili 2022]. xelmisawvdo-

mia: https://www.notary.ge/res/docs/sakanonmdeblo/eleqtronuli_biblioteka/saberdznetis_memkvidreoba.pdf
12 WeWelaSvili, z., ,,mTargmn.’’, 2018.  Sveicariis samoqalaqo kodeqsi. Tbilisi: muxli 567, gv. 160.
13 ix. iqve,  muxli 576, gv. 162.



149

mixedviT, uari kompetenturi organos winaSe unda gacxaddes zepirad da werilobiT.  ga-
modis, rom uaris Tqmis gacxadebis adgili yvelgan aris kompetenturi organo.

minda Sevexo im problemur sakiTxs, romelic ukavSirdeba memkvidris mier samkvidros 
miRebaze uaris Tqmas - memkvidris mier Tavis aridebiT, miuReblobiT. aseT SemTxvevaSi 
memkvidre ar mimarTavs sanotaro biuros gancxadebiT samkvidros miRebis Taobaze, arc 
uars ambobs mis miRebaze. igulisxmeba, rom mas ar surs samkvidros miReba. aseTi qce-
va gaurkvevel viTarebaSi ayenebs sxva samkvidros mimReb memkvidreebs da mamkvidreblis 
kreditorebsac. umjobesia memkvidris neba Tavidanve iyos gamoxatuli. vadis gasvla miu-
TiTebs memkvidris samemkvidreo-samarTlebriv urTierTobebSi CarTvis SesaZleblobis 
Sewyvetas.14  mniSvnelovania erTmaneTisgan gaimijnos, memkvidre  uars ambobs, Tu aridebs 
Tavs samkvidros miRebas.  qarTul samemkvidreo urTierTobebSi, SesaZlebelia pirma nebi-
smier dros Seadginos gancxadeba samkvidros miuReblobis faqtis dadasturebis Sesaxeb.15   
gaurkveveli da mouwesrigebelia samkvidros miRebaze Tavis aridebis faqti. ZiriTadad 
amis mizezi mamkvidreblis kreditorebis arsebobaa, rac abrkolebs  memkvidres.16 

xSiria SemTxvevebi, roca samkvidros miRebisas arseboben mamkvidreblis kreditorebi, 
Sesabamisad memkvidres uwevs maTi moTxovnis dakmayofileba. memkvidris mier, pasuxismge-
blobis Tavidan arideba bolo wlebSi  gaxSirda. sasamarTlo da sanotaro praqtikaSi 
gamovlenili SemTxvevebi cxadyofs, Tu ra sirTuleebTan aris dakavSirebuli samkvidro 
miRebaze Tavis arideba rogorc anderZiT, ise kanoniT memkvidreobis dros.17  memkvidree-
bi gamiznulad ar iReben samkvidros kanoniT gansazRvrul vadaSi, arc uars amboben masze 
an/da meore SemTxvevaSi, roca samkvidro ar miuRiaT, Tumca dasturdeba rom faqto-
brivad floben mas. magram Tu memkvidreebs undaT pasuxismgebloba airidon Tavidan mam-
kvidreblis kreditorebis winaSe, kreditorebis moTxovnis dakmayofilebis sakiTxi dgeba 
kiTxvis niSnis qveS.

sakiTxis yovelmxriv ganxilvisaTvis mniSvnelovania ucxo qveynis kanonmdeblobebis Se-
darebiTi samarTlebrivi analizi.18  rogorc kvlevidan Cans, jer kidev adreuli perio-
didan ganixileba memkvidris mier samkvidros miRebad, memkvidris Ria gamoTqmis ararsebo-
ba, romelic istoriulad saTaves iRebs imperator jastinanis mefobis dros, gagrZelebas 
povebs germanul da Sveicariis samarTalSi. germanul samarTalSi, kanoni ,,umoqmedo-
biT“ iTvaliswinebs samkvidros miRebas, Seicavs miTiTebas, rom memkvidreoba miRebulad 
iTvleba, Tu misi miRebis vada amoiwura. Sveicariis samarTlis mixedviT, Tu memkvidre 
dadgenili vadis ganmavlobaSi ar ganacxadebs samkvidros miRebaze uaris Tqmis Sesaxeb, 
maSin miiCneva, rom man samkvidro miiRo yovelgvari daTqmis gareSe. aRsaniSnavia, sakiTx-
is amgvarad mowesrigebis Sedegad, SesaZlebelia memkvidres samkvidro miRebulad CaeT-
valos, rac garkveul pasuxismgeblobas da valdebulebas SesZens memkvidres. igi ecdeba 
droulad gamocxaddes Sesabamis kompetentur organoSi gancxadebis wardgenis mizniT, 
Tuki mas ar surs, Caebas samemkvidreo samarTlebriv urTierTobebSi,  garkveulwilad 
moawesrigebs im gaurkvevlobas, rac ukavSirdeba samkvidros miRebaze Tavis aridebas/
miuReblobas, romelic xSirad memkvidris umoqmedobiT gamoixateba.

daskvna

daskvnis saxiT SeiZleba iTqvas  imisaTvis, rom orientirebulni viyoT moqalaqeze 
da gavumartivoT samkvidro saqmis warmoebasTan dakavSirebuli problemuri garemoeba-
ni,  umjobesi iqneba, gaviziaroT da gamoviyenoT sxva qveynebis gamocdileba.  mTeli rigi 
garemoebebis, rogoricaa memkvidris janmrTelobis mdgomareoba,  Tavisuflebis aRkveTis 
dawesebulebaSi yofna, ucxoeTSi yofna da sxva faqtorebis gaTvaliswinebis safuZvelze, 

14 Sengelia, r. da Sengelia, e., 2007. memkvidrobis samarTali. Tbilisi: meridiani, gv.158.
15 muxli 78,  saqarTvelos iusticiis ministris 2010 wlis 31 martis  71 brZaneba   ,,sanotaro Sesrulebis 

wesis Sesaxeb’’ [wvdomis TariRi: 10 maisi 2022]. xelmisawvdomia: https://matsne.gov.ge/ka/document/view/1010061
16 Sengelia, r. da Sengelia, e., 2007. memkvidrobis samarTali. Tbilisi: meridiani, gv.159. 
17 axvlediani, z., 2000. saqarTvelos samoqalaqo kodeqsis komentari. Tbilisi: samarTali, gv. 468.
18 Johnson, E., Successor Liability: A Key Consideration for Business Acquisition Planning, FryBerger Law firm press, 2019. 

< https://www.fryberger.com/articles/successor-liability-a-keyconsideration-for-business-acquisition-planning/> [18.03.2022]
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moxdes aRniSnul sakiTxze ucxo qveynebSi arsebuli kanonmdeblobis qarTul samarTalSi 
gaziareba, sakanonmdeblo mowesrigebis fonze samkvidros miRebisa da samkvidros miRe-
baze uaris Tqmis vadis gaTanabreba,  aseve samkvidros miRebis da samkvidros miRebaze 
uaris Tqmis erTiani vadis gansazRvra - erT wlamde vadiT. rac memkvidrisTvis sakmarisia 
droa, rom miiRos samkvidros miRebaze uaris Tqmis gadawyvetileba da  Sesabamisi zomebi. 
amasTanave, Tuki memkvidre amowuravs samkvidros miRebaze uaris Tqmis vadas da ar mimar-
Tavs Sesabamis kompetentur organos uaris Tqmis gancxadebiT, mas samkvidro miRebulad 
CaeTvalos.    aRniSnuli sakiTxebis sakanonmdeblo  mowesrigebis fonze, SesaZlebels 
gaxdis sasamarTlosaTvis mimarTvianobis Semcirebas, moqalaqeebisaTvis, kreditorebis, 
dainteresebuli pirebisaTvis samkvidros miRebaze uaris TqmasTan da samkvidros miReba-
ze Tavis aridebasTan dakavSirebuli problemebis nawilobriv mogvarebas.
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Abstract

The article deals with the use of mediation in the consideration of individual and collective labor 
disputes. The features and procedure for mediation on labor disputes, historical aspects of mediation 
on labor disputes in foreign countries are discussed. It is concluded that the issues of organization, 
control of accreditation of mediators in labor disputes and training of qualified personnel capable of 
mediating labor disputes are included in the competence of the Ministry of Labor and Employment 
of the Republic of Uzbekistan.

Historically, mediation has been used most often in the past to resolve family and labor disputes. 
Mediation is now being used in a wide variety of areas, as its robust, flexible and efficient nature al-
lows it to be used to resolve a wide range of conflicts, from consumer rights conflicts to conflicts in 
the public sphere.

Problems related to the consideration of individual and collective labor disputes are actively dis-
cussed. In science, the point of view has been repeatedly expressed, according to which the main and 
most desirable form of protecting the rights of subjects of labor and related relations is the use of 
mediation. At the same time, the researchers noted that the main goal of labor justice is to peacefully 
resolve the dispute1. This idea is reflected in the Law of the Republic of Uzbekistan dated July 3, 2018 
No. ZRU-482 “On mediation”.

According to Article 3 of the Law of the Republic of Uzbekistan dated July 3, 2018, ZRU-482 
“On Mediation”, mediation applies to relations related to the use of mediation in disputes arising from 
civil legal relations, including in connection with the implementation of entrepreneurial activities, as 
well as individual labor disputes and disputes arising from family legal relations.

The Labor Code of the Republic of Uzbekistan distinguishes two independent types of labor dis-
putes: an individual dispute and a collective labor dispute. Individual labor disputes are disagreements 
between the employer and the employee on the application of legislative and other regulatory acts on 
labor, working conditions stipulated by the employment contract. Collective labor disputes (conflicts) 
are disagreements between the employer (association of employers) and collectives of workers (their 
representative bodies) regarding the establishment of new and changes in existing working condi-
tions, the conclusion, amendment and implementation of collective agreements and agreements.

For each type of labor disputes, a separate procedure for its settlement is established. According to 
Article 260 of the Labor Code of the Republic of Uzbekistan, individual labor disputes are considered 
by labor dispute commissions and district (city) courts.

In accordance with Article 263 of the Labor Code of the Republic of Uzbekistan, a labor dispute 
is considered by a labor dispute commission if the employee, on his own or with the participation of 
the trade union committee or other representative body of employees, has not resolved the differences 
during direct negotiations with the employer.

The collective agreement, and if it is not concluded - by agreement between the employer and the 
trade union committee or other representative body of employees, may provide for the creation of a 
commission on labor disputes. Commissions for labor disputes are created on an equal footing by the 
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employer and the trade union committee or other representative body of employees. Members of the 
commission from the trade union committee or other representative body of employees are approved 
by a resolution (decision) of the relevant body, and representatives of the employer by its order. The 
quantitative composition and terms of office of the labor dispute commission are determined by a col-
lective agreement, and if it is not concluded, by agreement between the employer and the trade union 
committee or other representative body of employees.

The labor dispute committee is obliged to consider the labor dispute within ten days from the date 
of filing the application. The dispute is considered in the presence of the employee who submitted 
the application. Consideration of the dispute in the absence of the employee is allowed only upon 
his written application. If an employee fails to appear at a meeting of the commission without good 
reason, a decision may be made to withdraw this application from consideration, which does not de-
prive the employee of the right to submit an application again. An employee, trade union committee 
or other representative body of employees have the right to invite a lawyer to participate in the con-
sideration of a labor dispute.

The Labor Disputes Commission has the right to summon witnesses to a meeting, invite special-
ists, and require the employer to submit the necessary calculations and documents. The meeting must 
be attended by an equal number of members of the commission, representatives of the employer and 
the trade union committee or other representative body of employees. The duties of the chairman at 
each meeting of the commission on labor disputes are performed alternately by representatives of the 
employer and the trade union committee or other representative body of employees. At the same time, 
the duties of the chairman and secretary at the same meeting cannot be performed by representatives 
of one party. At each meeting of the commission, the parties appoint the chairman and secretary of 
the next meeting, who are responsible for preparing and convening the meeting. Minutes are kept at 
the meeting of the commission on labor disputes.

The decision of the commission on labor disputes is taken by agreement between the representa-
tives of the employer and the trade union committee or other representative body of employees. The 
decision of the commission must be motivated and based on legislative and other regulatory acts on 
labor, an employment contract. The decision of the commission on monetary claims must indicate 
the exact amount due to the employee. The decision is signed by the chairman and secretary of the 
meeting. It is binding and not subject to any approval.

A copy of the decision of the commission is handed over to the employee, the employer and the 
trade union committee or other representative body of employees within three days from the date of 
the decision.

The decision of the commission on labor disputes is subject to execution by the employer within 
three days after the expiration of ten days provided for appeal. If the employer fails to comply with 
the decision of the commission within the prescribed period, the employee is issued by the labor dis-
pute commission a certificate having the force of a writ of execution.

The certificate shall not be issued if the employee or the employer has filed an application for 
resolving a labor dispute with the district (city) court within the prescribed period. Based on the cer-
tificate issued by the labor dispute commission and presented no later than three months from the date 
of its receipt to the district (city) court, the state executor enforces the decision of the labor dispute 
commission forcibly.

If an employee misses the established three-month period for valid reasons, the labor dispute com-
mission that issued the certificate may restore this period.

If the commission on labor disputes has not considered or resolved the labor dispute within ten 
days, the employee concerned has the right to transfer its consideration to the district (city) court. 
The decision of the commission on labor disputes may be appealed by the interested employee or 
employer to the district (city) court within ten days from the date of delivery of a copy of the decision 
of the commission to them. Missing this deadline is not grounds for refusing to accept an application. 
Having recognized the reasons for the absence as valid, the court may restore this period and consider 
the dispute on the merits (Articles 267, 268 of the Labor Code of the Republic of Uzbekistan).
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True, according to articles 261 and 264 of the Labor Code of the Republic of Uzbekistan, in con-
trast to the creation of a conciliation commission, recourse to a mediator is a right, not an obligation, 
of the parties to the conflict and is rarely implemented in practice. The reasons for this appear to be 
as follows:

- firstly, the features and procedure for conducting the mediation procedure are not defined (un-
like other countries, Uzbekistan does not have a Decree of the Ministry of Labor of the Republic of 
Uzbekistan “On approval of recommendations on the organization of work on the consideration of a 
labor dispute with the participation of a mediator”);

- secondly, there are no professional mediators.
It should be noted that in foreign literature on the problems of conciliation procedures and medi-

ation, in addition to the term “labor dispute” / “industrial dispute”, the term “workplace dispute” is 
also used. The subjects of the latter can only be employees, for example, heads of various structural 
divisions of the company. At the same time, the conflict in the workplace is considered as a type of 
individual labor dispute. Some scholars view “labor dispute” and “labor conflict” in a similar way: 
as part and whole.2 In the doctrine of foreign countries), labor disputes are usually divided into two 
types depending on their subject: conflicts of interest (economic) and disputes about rights (legal).

According to S.I. Kalashnikova, conflicts of interest arise in the absence of agreements or other 
formal legal grounds for claims between the parties. Usually they are associated with the require-
ments of establishing new or changing existing working conditions. Disputes about rights, on the 
other hand, arise from violations of agreements or laws and concern the application or interpretation 
of rules established by legal acts or treaties.3 Accordingly, individual labor disputes are most often 
disputes about rights, and collective labor disputes are conflicts of interest.

In the theory of labor law of foreign countries, the considered classification is of great importance, 
since the type of dispute largely determines the mechanism for its settlement. In particular, conflicts 
of interest are traditionally resolved through conciliation procedures, including mediation, and legal 
disputes are usually resolved in the judiciary. In foreign legal literature, the question of the possibility 
of mediation in labor disputes about rights has long been debatable. In modern scientific works, it is 
resolved positively. In particular, A. Gladstone notes that in many disputes about rights, for example, 
those related to the interpretation of the provisions of a collective agreement, a compromise solution 
is possible. In addition, the conciliation mediation process serves, among other things, the purpose 
of informing the parties of their rights and obligations, thereby eliminating the need to go to court.4

In Uzbekistan, the situation is different. In accordance with Article 3 of the Law of the Republic of Uzbeki-
stan dated July 3, 2018 No. ZRU-482 “On Mediation”, mediation can be carried out on disputes arising from 
labor relations, with the exception of collective labor disputes. This ban seems to be very controversial, if only 
because, historically, mediation appeared as a special procedure for resolving specifically collective labor dis-
putes and, over many years of use in foreign countries, has proven its effectiveness in relation to this category 
of cases. In particular, in 1838, US President Martin Van Buren acted as a mediator to resolve the conflict, 
which led to a strike of shipyard workers. It is believed that this was the first time that mediation was used to 
resolve a collective labor dispute. The idea of   introducing conciliation procedures was actively promoted in the 
1940s, when in some labor arbitrations the dispute resolution process was more like mediation than litigation. 
However, with the passage of the National Labor Relations Act on July 5, 1935, and after the completion of the 
high-profile U.S. Supreme Court trials in 1960 by the United Steel Workers (in 1960, the U.S. Supreme Court 
heard three cases involving statement of the United Steelworkers of America trade union, which went down 
in history as the “Trilogy” of steel workers (Steelworkers Trilogy), as a result of which the place and leading 
role of arbitration in resolving collective labor disputes was determined), arbitration was officially recognized 
as the main institution for the settlement of individual and collective labor disputes. Labor mediation has not 

2  Kurushin A.A. Labor disputes: concept, structure, types, jurisdiction: Abstract of the thesis. dis. ... 
cand. legal Sciences. - Ulyanovsk, 2003. - P. 9.

3   Kalashnikova S.I. Mediation in the field of civil jurisdiction. Diss. For the degree of candidate of legal 
sciences. Yekaterinburg. 2010. - P.188.

4  Gladstone A; Settlement of Disputes over Right. В кн.: Roger Blanpain, Jim Baker. Comparative la-
bour law and industrial relations in industrialized market economies. Kluwer Law International, 2004.– 
P. 597.
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disappeared, but this method has faded into the background compared to the more formal institution of arbitra-
tion. Subsequently, the similarity of arbitration to the litigation led to the emergence of problems inherent in the 
American judicial system: long proceedings and high costs. As an alternative, mediation was proposed, a huge 
role in the revival and development of which was played by professors of Northwestern University (Illinois) 
Stefan Goldberg and Jane Britt.5

There is no doubt that the procedure for organizing and conducting mediation in labor disputes 
has a number of features, which are due to the multidimensionality of the subject of the conciliation 
procedure, the plurality on each of the parties, the high social significance of collective disputes 
and their consequences, as well as many other factors. However, all these features can be taken into 
account when developing a regulatory legal act, for example, a decree of the Ministry of Labor and 
Employment of the Republic of Uzbekistan, which regulates the organization and conduct of a con-
ciliation procedure for this category of cases. It should fix the definition of the concept of mediation 
in labor disputes, principles and rules, implementation, procedures, as well as the basic requirements 
for mediators. 

In the countries of continental Europe, mediation in labor disputes is used much less frequently 
than, for example, in the UK and the USA. This is largely due to the presence of a fairly effective 
system of labor justice. At the same time, the labor courts are also focused on the speedy and mu-
tually beneficial settlement of pending cases. For example, in accordance with the German Labor 
Procedure Code, the court is obliged to make attempts to reconcile the parties.6 As a rule, this func-
tion is performed by the chairman in the preliminary hearing, and only if it is not possible to reach 
an agreement, the court meets in full (two non-professional judges, each representing employers and 
trade unions, respectively, and one professional judge - chairman) and considers the case on merits.7

In Finland, the entire labor conflict resolution system is aimed at maintaining industrial peace. At 
the same time, the applicable methods of settlement are determined by the type of labor dispute. Spe-
cial mediation procedures are provided for collective labor conflicts of interest. In accordance with 
the current legislation in Finland, a system of bodies has been created - the National Conciliator and 
the Regional Conciliators, which are part of the Ministry of Labour. It is also allowed to form a con-
ciliation council to consider an individual case (ad hoc) or appoint a temporary conciliator.8 Separate 
mediation techniques are used by the Labor Court in resolving collective disputes about rights and by 
civil courts when considering individual complaints from employees and employers.

The experience of China is interesting. Standing Committee of the National Assembly of People’s 
Representatives December 29, 2007 The Law “On Mediation and Arbitration of Labor Disputes” 
was adopted, which came into force on May 1, 2008. This legal act was developed in order to fairly 
and timely resolve labor disputes, protect the interests of the parties, as well as promote stability and 
harmony in relations. In accordance with Article 10 of the Law, the PRC has established a three-stage 
system of bodies competent to conduct mediation at the organization level - the enterprise committee 
for mediation of labor disputes at the base level (in the smallest administrative-territorial unit of the 
region) and at the volost level (quarter government level) - organizations for conducting mediation. 
The law regulates the most general issues relating to the conciliation procedure. It establishes that, 
based on the results of mediation, the parties draw up a written agreement that is binding. If such 
an agreement is not reached within 15 days from the date of acceptance of the application, or if the 
agreement reached is not fulfilled, the parties have the right to apply to arbitration. In accordance 
with Article 16 of the Law, if the employer fails to fulfill the contract regarding delayed wages, med-
ical expenses for the treatment of work injuries, economic subsidies and compensations within the 

5   Adrienne Е. Eaton, Jeffrey H. Keefe. Employment dispute resolutiömandl worker rights in the chang-
ing workplace: - Görnell University Press, 1999. – P. 189

6   Zakhorka X. Yu. Conciliation procedures in labor relations in foreign countries. What can be learned 
from the experience of North America and the EU?// http://www.trudsud.ru/ru/docs/publications/arbitra-
tion_procedure.

7   Zabramnaya E.Yu., Shmeleva N.S. Overview of labor dispute resolution systems used in devel-
oped countries //http://mvw.tradsud.rU/ru/docs/publications/4.

8    Лехтинен Л. «Сравнительный анализ: разрешение трудовых споров в Финляндии и в Рос-
сийской Федерации»// Государство и право. - 2001. № 5. - С. 44-45.
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prescribed period, the employee may apply to the people’s court for the collection of payments. The 
people’s court is obliged to issue an appropriate order.

The specified appeal is transferred on the same day to the other party to the dispute. After receiv-
ing a written request, the Minister, on its basis, appoints a dispute mediator in accordance with the 
procedure for consideration and resolution of a collective dispute through conciliation procedures 
approved by the normative act of the Government of Georgia. The Minister has the right at any stage 
of the dispute, if there is a high public interest, without a written request of the party, on his own ini-
tiative, to appoint a mediator of the dispute. The parties shall be notified in writing of the appointment 
of a dispute mediator.

Based on the foregoing and taking into account the experience of foreign countries, the Labor 
Code of the Republic of Uzbekistan should be amended and supplemented as follows: “CHAPTER 
XV1. IMPLEMENTATION OF MEDIATION PROCEDURES IN RESOLUTION OF INDIVID-
UAL LABOR DISPUTES AND COLLECTIVE LABOR DISPUTES”. Establish standards for the 
use and conduct of the mediation procedure, an agreement on the use of mediation, an agreement on 
mediation, confidentiality of information related to mediation in resolving individual labor disputes 
and collective labor disputes.  
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